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These combined cases arose initially from a determination by the District Court of
Maryland, sitting in Montgomery County asthe Juvenile Court,* to change the permanency
plan for atwelve year-old child, Yve S., from the goal of reunification with her biological
mother, Yvonne S., to oneof long-term foster care. The Montgomery County Department
of Health and Human Services (the “Department”) initiated the proceedings on 26 February
1997 by filing a petition with the District Court alleging tha Yve S. wasa Child in Need of
Assistance (“CINA”).? On 10 June 1997, following three days of hearings, the juvenile court
found Yve S. to be a CINA and committed her to the Department for foster care. After 13
months, on 31 July 1998, Yve S. was returned, temporarily as it turned out, to her mother,
Yvonne S., under an Order for Protective Supervision. Eleven days later, on 11 August
1998, the juvenile court held an emergency hearing and, again, placed Yve S. in the
Department’ s custody and returned her to foster care.

A little over 7 months later, in March of 1999, the juvenile court convened a
permanency planning hearing for Yve S. At the end of four non-consecutive days of
hearings, the court ordered, on 20 September 1999, that the goal of the permanency plan for

Yve S. should be termination of parental rights (“TPR”) and adoption.

! Late in the course of these proceedings, the jurisdiction for actions involving
juvenilesin Montgomery County was moved from the District Court to the Circuit Court for
Montgomery County. See Chapter 414, Laws 2001 (effective 1 M arch 2002).

2 See Maryland Code (1974, 2002 Repl. Vol.), Courts & Judicial ProceedingsArticle,
Subtitle 8, Juvenile Causes - Children in Need of Assistance.



On 20 M arch 2000, the court convened a permanency planning review that would
spread over more than ayear. By the time of a hearing on 20 October 2000, the Department
advocated changing the permanency plan goal from TPR/adoption to reunification with the
mother; however, the court declined to changethe goal of the plan. The court held additional
review hearingson 13 and 20 December 2000, 15 and 16 February 2001, and 28 March 2001.
On 28 March 2001, at the conclugon of the last day of the hearing process that had begun
theprevious March, the court changed the permanency plan from TPR/adoptiontolong-term
foster care. Yvonne S. noted a timely appeal to the Court of Special Appeals.

On 8 November 2001, while Yvonne S.’s first appeal was pending in the Court of
Special Appeals, the juvenile court convened another review hearing.®> The juvenile court
concluded that hearing on 20 December 2001, at which time itissued an order reaffirming
the content of its 28 M arch 2001 order. Y vonne S. noted a second appeal.

On 23 January 2002, the Court of Special Appealsfiled an unreported opinion in the
first appeal affirming thejuvenile court' s28 March 2001 order, which had changed YveS.’s
permanency plan to long-term foster care. Yvonne S. filed a petition for writ of certiorari

asking this Court to review that decision. Thereafter, Yvonne S. petitioned this Court to

® The actual purpose of this hearing was made somewhat unclear by the juvenile
judge’ s comment on therecord. She stated that itwas not a“review hearing,” but rather was
to receiveinformation and psychological evaluations of the child which had been ordered at
the conclusion of the prior permanency hearing. Nevertheless, thishearing resulted in the
judge issuing areaffirmation of the 28 March 2001 permanency plan determination, which
suggests that thiswasindeed areview hearing under the applicable statue, asexplainedinfra.
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issue awrit of certiorari to the Court of Specid Appeals before it could decide her second
appeal regarding the 20 December 2001 order of the juvenile court. On 8 May 2002, this
Court granted both petitions and consolidated the cases. In Re: Yve. S., 369 Md. 178, 798
A.2d 551 (2002).

Subsequently, on 20 April 2002 and 16 July 2002, thejuvenile court - now the Circuit
Court for Montgomery County (see n. 1 supra), but with the same judge sitting by specid
designationduring calendar 2002 - held another review hearingin Yve S.’ s case and entered
anew order establishing permanent foster care asthe goal of the permanency plan. Yvonne
S. noted a third appeal to the Court of Special A ppeals and shortly thereafter filed with
regard to that appeal apetitionfor writof certiorari with this Court. On22 August 2002, we
granted that petition, In re Yve S., 370 Md. 268, 805 A.2d 265 (2002), and transferred the
appeal to our regular docket. Because the third appeal raised issues concerning the
jurisdiction of thejuvenile court to act whilean appeal of itsearlier order on the same subject
matter was pending, it was not consolidated with the earlier cases, but w asbriefed separately.
All of the cases, however, were argued on the same day. We shall decide all issues raised
with this single opinion.

II.
Issues
Petitioner, Yvonne S., presents the following questions for our consideration, which

we rephrase as follows:



1. Does the fact that a parent has a mental illness that is being successfully
managed neverthel essprovidea“compelling reason” todeny reunification and
instead adopt a permanency plan of long-term foster care?

2. Isit proper to allow a social worker to give her opinion as to the demeanor of
the parent w hen the parent testified, and to give her opinion of the substance
of the parent’ s testimony?

3. Did the trial court err in refusing to recuseitself from further participation in
his case?
4. Whether thetrial court erredin changing the permanency plan from long-term

foster care to permanent foger care during the pendency of the appeal on the
former determination?
I11.

Yve S. entered into the Montgomery County foster care system in February of 1997,
at the age of six, after the Department received reportsthat she was not being fed adequately
and that she and her mother, Yvonne S., were homeless. Priorto this, Yvonne S. and Yve
S.ledanomadic lifestyle. In 1990, they lived in Key West, Florida, where Yve S. was born.
In 1991, they lived in Maryland; in 1992, they lived in M artinsburg, West Virginia. In 1993,
they lived in Millville, West Virginia, where Y ve S. wasfirst taken into foster care. In 1994,
they moved to Gaithersburg, Maryland, and then to Westminister, M aryland, in 1995. In
1996, they movedto North Carolina. Finally,in1997, they returned to M ontgomery County.

Soon after Yve S. was placed in foster care in Montgomery County, the Department
learned that Yvonne S. had been diagnosed with bipolar disorder and schizo-affective

disorder, dating back to herteens. A psychiatric evaluation of Yve S. resulted in adiagnosis

of “acute stress reaction,” chronic post-traumatic stressdisorder, and dissociative disorder.



Yve S. also displayed symptoms of possible physical and sexual abuse and, in July of 1997,
alleged that she had been molested by a boyfriend of Yvonne S.

Yvonne S. complied with the Department’s recommendations for mental health
treatment and parenting classes. Asaresult, sheand Yve S. were reunited in June of 1998.
In July 1998, the juvenile court approved Yvonne S.’s request to move to the Outer Banks
of North Carolina, where she had leased a mobile home. Montgomery County, however,
never initiated a home study nor completed a proper interstate compact for the D are County,
North Carolina, family welfare authorities to implement. After only a few daysin North
Carolina, the Dare County Department of Social Servicesfound it necessary to remove Yve
S. from Yvonne S.’scare. Yvonne S. had been evicted from the trailer, and allegedly had
left Yve S. inthecareof a* known sex offender,” though thereisno record that this person’s
status as such was known to Yvonne S. The Dare County Department placed Yve S. in
emergency shelter care and then returned her to Montgomery County, where she was placed
with afoster care family.

Yvonne S. remained in North Carolinafor atime following Yve S.” s return to foster
care in Maryland. During that time, in August 1998, she entered into a service agreement
with the Montgomery County Department in which she agreed to obtain treatment for her
mental illness and maintain stable housing and employment. Yvonne S.’s tenure in North

Carolina concluded with a psychiatric hospitalization, after she stopped taking her



medications. When she was discharged in late February 1999, she was given a two-week
supply of her medications and a one-way busticket to M ontgomery County.

In March, 1999, Yvonne S. began receiving mental health treatment at St. Luke’s
Hospital in Montgomery County, under the care of Dr. JamesHarold, apsychiatrist, and al so
began having visitation with Yve S. on a regular basis With further assistance from the
therapists and social workers at St. Luke’s, aswell as guidance and support from her church
community, Yvonne S. stabilized, became employed, and established ahome. In June 1999,
she obtained ajob at alocal nursing home as a housekeeper. By the end of August 1999,
Yvonne S. had advanced to the position of activities coordinator and had obtained her own
apartment.

By the summer of 2000, Yvonne S. had maintained the same job and apartment for
more than ayear. She condstently attended her treatment a St. Luke’s By the end of that
summer, Yvonne S. was having weekend-long visits with Yve S., and, in light of Yvonne
S.’sapparent stability, the Department advocated that the permanencyplanfor YveS., which
previously had been “TPR / adoption,” be changed to “reunification” with her mother.

In aletter to the juvenile court, dated 26 September 2000, the foster parents made a
pleafor the court to reject the Department’ srecommendation for reunification, arguing that
Yvonne S., with her mental illness, could not raise achild with Yve S.’sneeds. At areview

hearing held on 20 October 2000, thecourt distributed copies of thisletter to the parties, and



shortly thereafter, the Department changed its position from reunifying Yve S. with her
mother to one of placing Yve S. in long term foster care with the foster parents.
On 20 December 2000, 15 and 16 February 2001, and 28 March 2001, the juvenile

court conducted the permanency planning hearing required by statute. *

Only afew days
before her testimony in this important hearing, Yvonne S. lost her job at the nursing home.
Despite the fact that she also was working part-time as a pet sitter, doing housecleaning for
hire, and volunteering at a woman’'s homeless shelter at the time of the hearing, she was
understandably nervous during her testimony. On the Sunday prior to the 28 March 2001
hearing, Yvonne S. and Yve S. drove from Yvonne S.”s home in Gaithersburg to Bethesda
to tour the grounds of the Bethesda Naval Hospital, so that Y ve S. could see a particular
statue deemed pertinent to her heritage. They then traveed to Rockville for a 10:00 a.m.
church service, whichthey attended with awoman whom Y vonne S. had met while working
at the homeless shelter during the preceding week. This level of activity was viewed as
extraordinary by the Department’s assigned social worker, Ms. Carolyn Rose. Ms. Rose
testified, over objection, tothat effect, and that, in her view, thatlevel of activity,combined
with Yvonne S.” s nervousness on the witness stand, indicated to her the imminent onset of

amanic episode on the part of Yvonne S. Despite testimony by the treating psychiatrist, Dr.

Harold, that a manic episode was not imminent, Ms. Rose, immediately following the 16

* Maryland Code (1974, 2002 Repl. Vol.), Cts. & Jud. Proc. Art., § 3-823(b).
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February 2001 hearing, reduced the visitation from weekend-long visits to one hour of
supervised visitation, later increased to a few hours once a week.

On 28 March 2001, the juvenile judge ordered that the permanency plan pursue long
term foster care asitsgod. The hearing judge affirmed her permanency plan determination
at the conclusionof another review hearing on 20 December 2001, despite testimony that Ms.
Rose’s forecast of a manic episode had failed to materialize, Yvonne S. was employed
making a higher income than before, and all visitation had gone well. Similarly, the
Department, through M s. Rose, continued to ref useto return visitation to its prior frequency
and duration. The plan goal became permanent foster care by virtue of the court’s 16 July
2002 order. Additional facts will be supplied as appropriate to our discussion of each issue.

Iv.

From time to time we confront cases which present issues which merit even more
extensive discussion of the legal principles involved than flows from our normal close
attention of each case. Sometimesthisisbecause of the highly technical or complex nature
of the case. Other times it is because of the fundamental nature of the rights and
responsibilities of the partiesinvolved. The present case issituated on the frontier of what

State action may be permissible in the face of fundamental rights possessed by its citizens,’

°*Asrecently noted in Shurupoffv. Vockroth, 372 M d. 639, 814 A.2d 543 (2003), it is
meaningful in the proper analysis of cases where parental rights collide with thebest interest
of the child standard what the contextisin which the conflict arises. /d. at 656-59, 814 A.2d
at 554-55. For example, on one hand the Court’ s due process analysis, under Matthews v.
(continued...)



and involves standards which, while their names suggest intuitive definitions and means of
application, arein fact highly technical and complex in nature, and contain well established
elements which are not as self-evident in application as their titles suggest.

Thefundamental doctrinal problem presented bythiscaseisthe proper definitionand
application of the “best interest of the child” standard. The problem arises in large part
because the name of the standard itself invites an “intuitive” undersganding which, upon
examination, bearslittle resemblanceto how the standard has been defined by our cases. The
standard does not require simply that a determination be made that one environment or set
of circumstancesis superior to another. If that were the case, child custody matters would
involve relatively simple choices. Although much of what we include in this opinion is
derivative, there isvalue in massing it in this appropriate case.

A.

THE FUNDAMENTAL RIGHTS OF A PARENT

*(...continued)

Eldridge, 424 U.S. 319, 96 S.Ct. 893, 47 L.Ed. 2d 18 (1976), in a termination of parental
rights (TRP) case. differs from that in a parent versus third party custody case. Id. The
distinction in analysis is premised on the former involving “a singular private interes [the
parent’ s right to raise his or her child] being attacked by the State, in its capacity as parens
patriae” (Shurupoff, 372 M d. at 657, 814 A.2d at 554), whilethe latter involves two private
interests in a modifiable custody situation. /d. at 256-57, 814 A.2d at 554. In the present
case, thejuvenile court ordersin question call for long term and, later, permanent foster care,
coupled with an administrative decision by theDepartment to limit severely visitation by the
mother. The present situation, for andytical purposes, falls between the two paradigms
considered in Shurupo ff, but closer to a TPR situation.
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The proper starting point for legal analysis when the State involves itself in family
relationsisthe fundamental constitutional rights of aparent. Certain fundamental rightsare
protected under the U.S. Constitution, and among those rights are a parent’s Fourteenth
Amendment ° libertyinterestin raising his or her children as he or she seesfit, without undue
interferenceby the State. The rights and protectionsafforded a parent, as recognized by the
United States Supreme Court, were gathered recently in the well researched opinion of
Wolinskiv. Browneller, 115 Md. App. 285, 693 A.2d 30 (1997), from which w e shall quote
at length.

Beginning with Meyer v. Nebraska, 262 U.S. 390, 67 L. Ed. 1042, 43
S. Ct. 625 (1923) and Pierce v. Society of Sisters, 268 U.S. 510, 69 L. Ed.
1070, 45 S. Ct. 571 (1925), the Supreme Court, in avariety of contexts, has
recognized that freedom of persond choicein matters of marriage, family life,
and the upbringing of childrenis aliberty interest protected by the Fourteenth
Amendment. See M.L.Bv.S.L.J.,U.S.LEXIS,136L.Ed.2d473,117S. Ct.
555 (Dec. 16, 1996) (termination of parental rights); Santosky v. Kramer, 455
U.S. 745, 71 L. Ed. 2d 599, 102 S. Ct. 1388 (1982) (same); Parham v. J.R .,
442 U.S. 584,61 L. Ed. 2d 101, 99 S. Ct. 2493 (1979) (right to care for mental
health of child); Moore v. City of East Cleveland, 431 U.S. 494, 52 L. Ed. 2d
531, 97 S. Ct. 1932 (1977) (right of extended family to live together);
Wisconsin v. Yoder, 406 U.S. 205, 32 L. Ed. 2d 15, 92 S. Ct. 1526 (1972)
(righttodirect children's education, coupledwith right to freedom of religion);
Stanley v. Illinois, 405U.S. 645, 31 L. Ed. 2d 551, 92 S. Ct. 1208 (1972) (right
toraisechildren); Prince v. Massachusetts, 321 U.S. 158, 88 L. Ed. 645, 64 S.
Ct. 438 (1944) (right to allow child to work); Pierce v. Society of Sisters, 268
U.S.510, 69 L. Ed. 1070, 45 S. Ct. 571 (1925) (right to direct upbringing and
education of children); Meyer, 262 U.S. 390, 399, 67 L. Ed. 1042, 43 S. Ct.

6 See Inre Adoption/Guardianship Nos. J9610436 and J9711031,368 Md. 666, 671-
73,796 A.2d 778, 781-82 (2002); In re Adoption / Guardianship No. TPR970011, 122 Md.
App. 462, 473-74, 712 A.2d 597, 602 (1998).
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625 (announcing the liberty interest "to engage in any of the common
occupations of life, to acquire useful knowledge, to marry, establish a home,
and bring up children").

Within the narrower context of the parent-child relationship, the
Supreme Court has deemed the right to rear a child "essential," id., and
encompassed within a parent's "basic civil rights." Skinner v. Oklahoma, 316
U.S. 535, 541, 86 L. Ed. 1655, 62 S. Ct. 1110 (1942). Maryland has
consistently echoed the Supreme Court, declaring a parent's liberty interest in
raising a child a fundamental one that cannot be taken away unless clearly
justified. In re Adoption/Guardianship No. 10941, 335Md. 99, 112,642 A.2d
201 (1994); In re Adoption/Guardianship Nos. CAA92-10852 & CAA92-
10853, 103 Md. App. 1, 12, 651 A.2d 891 (1994) ("Thisrightisin the nature
of aliberty interest that has|ong been recognized and protected under the state
and federal constitutions."). In In re Adoption/Guardianship No. 10941, the
Court of Appeals quoted with approval from Justice Blackmun's dissent in
Lassiter v. Department of Social Servs., 452 U.S. 18, 68 L. Ed. 2d 640, 101 S.
Ct. 2153 (1981):

At stake here is "the interest of a parent in the companionship,
care, custody, and management of his or her children.” This
interest occupies a unique place in our legal culture, given the
centrality of family life as the focus for personal meaning and
responsibility. "[Far] more precious ... than property rights,”
parental rights have been deemed to be among those "essential
to the orderly pursuit of happiness by free men ...".

1d. at 38 (citationsomitted), quoted in In re Adoption/Guardianship No. 10941,
335 Md. at 113. See also In re Adoption/Guardianship No. 93321055/ CAD,
344 Md. 458, 491, 687 A.2d 681 (1997); In re: Matthew R., 113 Md. App.
701, 721, 688 A.2d 955 (1997); Coffey v. Dep't of Social Servs., 41 Md. App.
340, 357, 397 A .2d 233 (1979).

115 Md. App at 298-99, 693 A.2d at 36 (some internal citations omitted). We recently
reiterated the importance of these constitutional protections of parental interestsin In re
Adoption/Guardianship Nos. J9610436 and J9711031, 368 Md. 666, 796 A.2d 778 (2002),

where w e pointed out that:
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Most recently, inin re Mark M., 365 Md. 687, 705, 782 A.2d 332, 342-
43 (2001), this Court reiterated the notion of parenting as afundamental right:

"A parent'sinterestin raisingachildis, no doubt, afundamental
right, recognized by the United States Supreme Court and this
Court. The United States Supreme Court has long avowed the
basic civil right encompassed by child rearing and family life.
See Troxel v. Granville, 530 U.S. 57, 66, 120 S. Ct. 2054,
2060, 147 L. Ed. 2d 49, 57 (2000)(stating that 'the Fourteenth
Amendment protects the fundamental right of parents to make
decisions concerning the care, custody, and control of their
children’); See also Santosky v. Kramer, 455 U.S. 745, 753,
102 S. Ct. 1388, 1394-95, 71 L. Ed. 2d 599, 606 (1982)
(discussing'thefundamental liberty interest of natural parentsin
the care, custody, and management of their child’); Stanley v.
Illinois, 405 U.S. 645, 651, 92 S. Ct. 1208, 1212-13, 31 L. Ed.
2d 551, 558-59 (1972) (stating that 'the rightsto conceive and to
raise one's children have been deemed "essential,"* and that 'the
integrity of the family unit has found protection in the Due
Process Clause of the Fourteenth Amendment ... the Equal
Protection Clause of the Fourteenth Amendment ... and the
Ninth Amendment ..." (internal citations omitted)). Maryland,
too, has declared a parent's interest in raising a child to be so
fundamental that it ‘cannot be taken away unless clearly
justified.' Boswell v. Boswell, 352 Md. 204, 218, 721 A.2d 662,
669 (1998) (citing In re Adoption No. 10941, 335Md. 99, 112,
642 A .2d 201 (1994)).”

368 Md. at 671, 796 A.2d at 780-81; see also Shurupoffv. Vockroth, 372 Md. 639, 649-50,
814 A.2d 543, 550 (2003).’

B.

THE BEST INTEREST OF THE CHILD

" For adiscussion of the history of parental rights at common law, see Montgomery
County Department of Social Services v. Sanders, 38 Md. App., 406, 414-21,381 A.2d 1154,
1160-63 (1978).
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Therights of aparent in theraising of hisor her children, however, are not asolute.
One need not wander far into the thickets of family law before running into situaions and
circumstances where application of an absolute right of the parent would fail to produce a
just result. Divorce is perhaps the most obvious situation. Where two parents have equal
constitutional rights as parents, and both are exercising those rights to opposing ends, what
is to become of the child or children involved? What are the child’s rights in such a
situation, and by what standard is acourt to avail itself in order both to uphold the rights of
the parents while reaching an outcome society finds acceptable for the blamel ess offspring?
Further, in avariety of situations, such asthe onesub judice, acourt must ask to what extent
the State has an interest in the child asparens patriae —a corollary of the State'sinterest in
protecting the health, safety, and welfare of its ditizenry. Again, quoting extensively from
Wolinski.:

The Supreme Court has emphasized, however, that "rights of
parenthood are [not] beyond limitation,” and that the "state has a wide range
of power for limiting parental freedom and authority in things affecting a
child'swelfare....". Thus, aparent'sright to direct hisor her child's upbringing
is not absolute. Rather, Due Process analysisrequires the ddicate balancing
of all of the competing interests involved in the litigation. In the context of
most family law disputes over children, the State's interest is to protect the
child's best intereds as parens patriae — aderivation of the State's interest in
protecting the heal th, safety, and welfare of itscitizenry.

The importance of those State intereds that successfully override

parental autonomy in raising children is determined by the nature of the
individual liberty interests upon which the State laws or regulations impinge.
A regulation or law significantly curtailing afundamental right must undergo
strict scrutiny -- it must be narrowly tailored to serve a compelling public
interest. Restrictions upon rights not deemed fundamental need only be
rationally related to some purpose within the competency of the State. Finally,
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there are those restrictions upon rights deemed "substantial," though not
fundamental, that must undergo intermediate-level scrutiny -- governmental
interference is sanctioned only when the interference is supported by a
substantial governmental interest.

As noted above, the State's interest in all custody, adoption, and

visitation disputes isto protect the best interests of the child caught in the
middle of thefight. The Court of Appealshasoftenreaffirmed that thisinterest
takes precedence over the fundamental right of a parent to raise his or her
child. The courts have said time and again that the best interest standard is
dispositive in custody awards. In the context of adoption cases, the Court of
Appeals has labeled "compelling” the State's interest in securing permanent
homes for children placed into its custody because of an inability or
unwillingness of their parentsto care for them properly.

115 M d. App. at 300-302, 693 A.2d at 37-38 (internal citations omitted).
Inthe case of In re Mark M., 365 Md. 687, 782 A.2d 332 (2001), this Court recently
reiterated these considerations:

That fundamental interest [in rasing a child], however, is not absolute
and does not exclude other important considerations. Pursuant to the doctrine
of parens patriae, the State of Maryland has an interest in caring for those,
such as minors, who cannot care for themselves. We hav e held that "the best
interests of the child may take precedence over the parent's liberty interest in
the course of acustody, visitation, or adoption dispute." That which will best
promote the child's welfare becomes particularly consequential where the
interests of achild are in jeopardy, as is often the case in situations involving
sexual, physical, or emotional abuse by a parent. As we stated in In re
Adoption/Guardianship No. A91-714, 334 Md. 538, 640 A.2d 1085 (1994),
the child's welfare is "a consideration that is of ‘transcendent importance™
when the child might otherwise be in jeopardy. Id. at 561, 640 A.2d at 1096
(citation omitted). Therefore, visitation may berestricted or even denied when
the child's health or welfare is threatened.

We have recognized that in cases where abuse or neglect is evidenced,

particularly in aCINA case, the court'srole isnecessarily more pro-active. In
fact, whereas the standard for denying parental visitation is generally quite
strict - i.e. "it would only be in an exceptional case and under extraordinary
circumstances that the right of visitation will be denied" (see Boswell v.
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Boswell, 352 Md. at 220, 721 A.2d at 670 (1998)(stating that "visitation

rights... are not to be denied even to an errant parent unless the best interest of

the child would be endangered by such contact")(quoting Roberts v. Roberts,

35 Md. App. 497, 507, 371 A.2d 689, 694 (1977)) - in cases where evidence

of abuse exists, courts are required by statute to deny custody or unsupervised

visitation unless the court makes a specific finding that there is no likelihood

of further child abuse or neglect. See Maryland Code, 8 9-101 of the Family

Law Article (1984, 1999 Repl. Vol.)."® Thus, courts have a higher degree of

responsibility where abuse is proven.
367 Md at 705-06, 782 A.2d at 342-43(emphasisinoriginal)(someinternal citationsomitted).

The best interests of thechild standard embraces astrong presumption that the child’'s
best interests are served by maintaining parental rights. See In Re: Adoption J9610436, 368
Md. 666, 692-93, 796 A.2d 778, 793 (2002). If it were otherwise, the most disadvantaged
of our adult citizens always would beat greater risk of losing cusody of their children than
those more fortunate. /d. 368 Md. at 673-74, 699-700, 796 A.2d at 782-83, 797-98. Those

of our citizens coping with emotional or mental difficulties could be faced with such

discrimination. As the Court of Special Appeals pointed out in /n re: Barry E., 107 Md.

8 Md. Code (1974, 1999 Repl. Vol.), Family Law Article, § 9-101 states:
(a) Determination by court. - In any custody or visitation proceeding, if the court has

reasonable grounds to believe that a child has been abused or neglected by a party to
the proceeding, the court shall determine whether abuse or neglectis likely to occur
if custody or visitati on rights are granted to the party.

(b) Specific finding required. - Unless the court specifically finds that there is no

likelihood of further child abuse or neglect by the party, the court shall deny custody
or visitation rights to that party, except that the court may approve a supervised
visitation arrangement that assures the safety and the physiological, psychological,
and emotional well-being of the child.
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App. 206, 667 A.2d 931 (1995), the emotional or mental difficulties experienced by a parent
are not sufficient reason for removing a child except in more extreme cases:’
The fact that appellant has a mental or emotional problem and
isless than a perfect parent or that the children may be happier
with their foster parents is not a legitimate reason to remove
them from a natural parent competent to care for them in favor
of astranger.
107 Md. App. at 220, 667 A.2d at 938.
The Supreme Court placed its imprimatur on the presumption that parents act in the
best interests of their childrenin Parham v. J.R., 442 U.S. 584, 99 S.Ct. 2493, 61 L.Ed. 2d
101 (1979), noting that in most cases, “the child’s interest is inextricably linked with the
parents’ interestin and obligation for the welfare and health of the child....” Id. 442 U.S. at
600. Explaining the basis for this conclusion, the Court stated:
The law’s concept of the family ress on a presumption that
parents possess what a child lacks in maturity, experience, and
capacity for judgment required for making life's difficult
decisions. Moreimportantly, historically, it hasrecognized that
natural bonds of affection lead parentsto act inthe best interests
of their children.

Id. 442 U.S. at 602.

This presumption also isawell established principle of Maryland law. Asthe Court

of Special Appeals pointed out in Wolinski:

® See also In re Adoption/ Guardianship Nos. J9610436 and J9711031, 368 Md. at
704-707, 796 A .2d at 800-802 (dissenting opinion).
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Maryland has adopted, in termination of parental rights,
adoption, and custody proceedings, aprima facie presumption
that achild's welfare will be best served in the care and custody
of its parents rather than in the custody of others. That
presumption is overcome if opposing parties show that the
natural parent is unfit to have custody, or exceptiond
circumstances make parental custody detrimental to the best
interests of the child.

Wolinski, 115 Md. App. at 311, 693 A.2d at 42-43 (internal citationsomitted). In whatever
context the best interest of the child is the applicable standard, the presumption exists, until
rebutted, that it isin the child’s best interest to be placed with a parent.
C.
THE RELATIONSHIP OF THE STATUTES
AND THE COMMON LAW STANDARDS
THE S’ll“:ATUES
The fundamental right of parentsto raisetheir offspring is not only well established
in our common law traditions, but also in the relevant enactments of the federal and
Maryland legislatures. Due to the prominent role of these statutesin the case sub judice, we
shall include at length here the seminal dissertation on them found in In re:
Adoption/Guardianship No. 10941, 335 Md. 99, 642 A.2d 201(1994), in which Judge
Karwacki, writing for the Court, comprehensively addressed the state and federal statutory
schemes. Judge Karwacki stated:
TheMaryland General Assembly hasenacted acomprehensive statutory
schemeto address those situationswhere achild isa risk because of hisor her
parents' inability or unwillingnessto care for him or her. Title 5 of the Family

Law Articleof theMaryland Code (1984, 1991 Repl.Vol.) (hereinafter "F.L.")
governsthe custody, guardianship, adoption and general protectionof children
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who because of ause or neglect come within the purview of the Department
of Human Resources. This case involves the interplay between the child
welfare statutes, F.L. 8 5-501 ef seq., under juvenile jurisdiction, and the
adoption statutes, F.L. 8§ 5-301 et seq., under equity jurisdiction.

Subtitle 7 of Title 5 of the Family Law Article concerns the protection
of children who have been abused or neglected by their biological parents.
Pursuant to this subtitle, certain authority figures, such as health practitioners,
police officers, educators and human service workers, are required to report
cases of suspected abuse or neglect. F.L. 8 5-704. The local department of
social services isthen required to investigate such reports. F.L. 8 5-706.
Thereafter, in accordance with its findings and treatment plan, the local
departmentisrequired to render appropriate servicesinthe best interests of the
child,? including, w hen indicated, petitioning the juvenile court to commit the
child toitscare and custody. F.L. 8 5-710(a). If the juvenile court determines
that the child isachild in need of assistance (CINA),? it hasdiscretion to order
that the child be committed to the local department "on terms that the court
considers appropriate ... including designation of the type of facility wherethe
child is to be accommodated, until custody ... is terminated with approval of
the court” or the child turns 21 years old. M d. Code (1974, 1989 Repl. Vol.)
8 § 3-820(c)(1)(ii) and 3-825 of the Courts & Judicial Proceedings Article.
Such out-of-home placement can include placementin alicensed foger home,
F.L. 8 5-525, or placement with relatives.

2 The local department should first assist in preventing the
necessity of removing the child from the child's natural parent
or guardian. If removal does become necessary, the department
should then attempt to reunitethe child with the child's natural
parent or guardian. Where efforts at reunificaionfail, however,
the Legislature hasprovided acomprehensive statutory scheme
to enable the child to find a permanent home with another
family.
¥Md. Code (1974, 1989 Repl. Vol ., 1993 Supp.), § 3-801 of the
Courts and Judicial Proceedings Article defines "child in need
of assistance" thusly:

(e) Child in need of assistance. - 'Child in need of

assistance'is a child who requires the assistance

of the court because

(1) Heismentally handicapped or isnot receiving

ordinary and proper care and attention, and

18



(2) His parents, guardian, or custodian are unable
or unwilling to give proper care and attention to
the child and his problems provided, however, a
child shall not be deemed to be in need of
assistance for the sole reason he is being
furnished nonmedical remedial careand treatment
recognized by State |aw.

Duringthe 1970's, nationwide concern grew regarding thelargenumber
of children who remained out of the homes of their biological parents
throughout their childhood, frequently moved from one foster care situation
to another, thereby reaching majority without belonging toapermanent family.
This phenomenon became known as "foster care drift" and resulted in the
enactment by Congress of Public Law 96-272, the "Adoption Assistance and
Child Welfare Act of 1980," codified at 42 U.S.C. § § 670-679 (1988). One
of the important purposes of this law was to eliminate foster care drift by
requiringstatesto adopt statutesto facilitate permanent placement for children
as a condition to receiving federal funding for their foster care and adoption
assistance programs.

Under thefederal act, astateisrequired, among other things, to provide
awritten case plan for each child for whom the state claimsfederal foster care
maintenance payments. 42 U.S.C. 8 671(a)(16). The case plan must include
a description of the home or ingtitution into which the child is placed, a
discussion of the appropriateness of the placement, and a description of the
servicesprovided to the parents, child and foster parents to facilitate return of
the child to his or her own home or to establish another permanent placement
for the child. 42 U.S.C. § 675(1). The state must also implement a case
review system that provides for administrativereview of the case plan at least
every six months and judical review no later than eighteen months after
placement and periodically thereafter. 42 U.S.C. 8 675(5)(B) and (C). The
purpose of the judicid review isto "determine the future satus of the child"
including whether the child should be returned to its biological parents,
continued in foster care for aspecified period, placed for adoption, or because
of the child's special needsor circumstances, continued in foster careonalong
term basis. 42 U.S.C. § 675(5)(C).

Maryland receives considerable federal funds pursuant to this Act.

Accordingly, the Maryland General Assembly has enacted legislation to
comply with thefederal requirements. Under M aryland's statutory scheme, for
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those children committed to a local department of social services the
department isrequired to develop and implement apermanency plan that isin
the best interests of the child. F.L. § 5-525.

In developing the permanency plan, the department is required to
consider a statutory hierarchy of placement options in descending order of
priority. F.L. 8 5-525(c). First and foremost, the department must consider
returning the child to the child's natural parents or guardians. F.L. 8§ 5-
525(c)(1). If reunification with the biological parents is not possible, the
department must consider placing the child with relativesto whom adoption,
guardianship, or care and custody, in descending order of priority, are planned
to be granted. F.L. 8 5-525(c)(2). If placement with relatives is not possible,
then the department must consider adoption by a current foster parent or other
approved adoptive family. F.L. 8 5-525(c)(3). Only in exceptional situations
asdefined by rule or regulationisachildto beplacedinlongterm foster care.
F.L. 8 5-525(c)(5).

If it isdetermined that reunification is not possibleand that adoptionis
in the child's best interests, thejuvenile court lacks jurisdiction to finalize this
plan. In re Darius A., 47 Md. App. 232, 235,422 A .2d 71, 72 (1980); see also
F.L.8 1-201. Instead, unlesstheparents consent to the adoption of ther child,
the department is required to petition the circuit court for guardianship
pursuant to F.L. 8 5-313. If the circuit court finds by clear and convincing
evidence, after considering the statutorily enumerated factors, that it isin the
best interest of achild previoudy adjudicated a CINA for parental rights to
be terminated, the circuit court has authority to grant the department's petition
for guardianship. Such award carries with it the right for the department to
consent to the adoption of the child. F.L. § § 5-311 and 5-317(f).

The overriding theme of both the federal and state legislationis that a

child should have permanency in hisor her life. The valid premiseisthatitis
inachild'sbest intereg to be placed in apermanent home and to spend aslittle
time as possible in foster care. Thus, Title 5 of the Family Law Article seeks
to prevent the need for removal of a child from its home, to return achild to
itshome when possible, and where returning homeis not possible, to place the
child in another permanent placement that has legal status.

335 Md. at 103-06, 642 A.2d at 203-05.
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THE ROLE OF AND REQUIREMENTS ON THE TRIAL COURT
We explained the role of and requirements on trial courts in applying Subtitle 8

of Maryland’s Family Law Article in ouropinionin In re: Damon M., pointing out that:

Prior to 1998, theresponsibility for developing a permanency plan for a child
in foster care was entrusted to the local department of social services. Md.
Code (1984, 1991 Repl. Vol., 1995 Cum. Supp.) 8 5-525 (c) of the Family
Law Article. Before 1996, a plan developed by the local department was
reviewed by the court, together with the report and recommendation of the
Foster Care Review Board, asapart of the disposition review hearing the court
wasrequired to conduct. M d. Code (1984, 1991 Repl. Vol.) § 5-544 (3) of the
Family Law Article. Asaresult of the amendment of the Juvenile Causes Act
in 1996, see Ch. 595, Laws of 1996, the juvenile court was mandated to "hold
a hearing to review the implementation of a permanency plan” for each child
in foster care within 10 months of the disposition hearing in which the CINA
findingwas made. Md. Code (1996, 1997 Cum. Supp.) 8 3-826.1 of the Courts
and Judicial Proceedings Article. It is of interest to note that the statute
provided that if the child was to be "continued in placement for a specified
period," thenthe court would haveto determine"the extent of compliancewith
thepermanency plan." 8 3- 826.1 (d). The subsequent amendment to § 3-826.1,
see ch. 539, Laws of 1998, to makeit conform with the Federal Adoption and
Safe Families Act of 1997 effected a significant change. Now, the court has
the responsibility for determiningthe permanency plan, 8 3-826.1 (a) (1) and
justifying the placement of children in out of home placements for a specified
period or on a long-term or permanent basis, § 3-826.1 (d), in addition to
conducting periodic, six month reviews. § 3-826.1 (f).

Inre: Damon M., 362 Md. at 430-31n.1,765A.2d 624 n.1. We continued, explaining that:

21



Section 3-826.1, [now codified as §3-823] *” requires the court, not

10 Effective October 1, 2001, the portion of Title 3 of the Courts and Judicial
ProceedingsArticle containing the statutory provisionsgoverning child in need of assistance
proceedings (the “ Juvenile Causes Act”) wasrecodified. Section 3-826.1, recodified as 83-
823, now reads as follows:

§ 3-823. Permanency plan for out-of-home placement

(a) Definition. -- In this section, "out-of-home placement” has the meaning
stated in § 5-501 of the Family L aw Article.
(b)permanency planning hearing. --
(1) The court shall hold a permanency planning hearing:
(i) No later than 11 months after a child in a
CINA proceeding enters an out-of-home
placement to determine the permanency plan for
the child committed under 8 3-819 (b) of this
subtitle; or
(i) Within 30 days after the court finds that
reasonable efforts to reunify a child with the
child's parent or guardian are not required based
on afinding that a circumstance enumerated in 8§
3-812 of this subtitle has occurred.
(2) For purposes of this section, a child shall be considered to
have entered an out-of-home placement 30 days after the child
is placed into an out-of-home placement.
(3) If all parties agree, a permanency planning hearing may be
held on the same day as the reasonable efforts hearing.
(c) Same -- Requests for review. --
(1) On the written request of a party or on its own motion, the
court may schedule a hearing at any earlier time to determine a
permanency plan or to review the implementation of a
permanency plan for any child committed under 8 3-819 of this
subtitle.
(2) A written request for review shall state the reason for the
request and each issue to be raised.
(d) Distribution of permanency plan. -- Atleast 10 days before the permanency
planning hearing, thelocal department shall provideall parties and the court
(continued...)
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19(_..continued)
with a copy of the local department's permanency plan for the child.
(e)Determinationsto bemade & hearing. -- Atapermanency planning hearing,
the court shall:
(1)Determine the child's permanency plan, which may be:
(i) Reunification with the parent or guardian;
(ii) Placement with arelative for:
1. Adoption; or
2. Custody and guardianship;
(iii) Adoption by a nonrelative;
(iv) Guardianship by a nonrelative;
(v) Continuation in a specified placement on a
permanent basis because of the child's special
needs or circumstances;
(vi) Continuation in placement for a ecified
period because of the child's special needs or
circumstances; or
(vii) Independent living; and
(2) For a child who has attained the age of 16, determine the
services needed to assist the child to make the transition from
placement to independent living.
(f) Continuation of placement for a specified period. -- The court may not
order achild to be continued in aplacement under subsection (e) (1) (v) or (vi)
of this section unless the court finds that the person or agency to which the
child is committed has documented a compelling reason for determining that
it would not be in the best interest of the child to:
(1) Return home;
(2) Bereferred for termination of parental rights; or
(3) Be placed for adoption or guardianship with a specified and
appropriate relative or legal guardian willing to care for the
child.
(g) Placement for adoption. -- In the case of a child for whom the court
determines that the plan should be changed to adoption under subsection (e)
(1) (iii) of this section, the court shall:
(1) Orderthelocal department to file apetition for guardianship
in accordance with Title 5, Subtitle 3 of the Family Law Article
within 30 days or, if the local department does not support the
(continued...)

23



19(_..continued)
plan, within 60 days; and
(2) Schedule a TPR hearing instead of the next 6-month review
hearing.
(h) Periodic reviews. --
(1) (i) Except as provided in subparagraphs (ii) and (iii) of this
paragraph, the court shall conduct a hearing to review the
permanency plan at least every 6 months until commitment is
rescinded.
(i1) The court shall conduct a review hearing
every 12 months after the court determines that
the child shall be continued in out-of-home
placement with aspecific caregiver who agrees to
care for the child on a permanent basis.
(iii) 1. Unless the court finds good cause, a case
shall be terminated after the court grants custody
and guardianship of thechild to arelative or other
individual.
2. If the Court finds good cause not
to terminate a case, the court shall
conduct areview hearing every 12
monthsuntil the caseis terminated.
(2) At thereview hearing, the court shall:
(i)determine the continuing necessity for and
appropriateness of the commitment;
(ii)determine the extent of compliance with the
permanency plan;
(ili)determinethe extent of progressthat has been
made toward alleviating or mitigating the causes
necessitating commitment;
(iv) Project areasonable date by which achild in
placement may be returned home, placed in a
preadoptive home, or placed under a legal
guardianship;
(v) Evaluate the safety of the child and take
necessary measures to protect the child; and
(vi) Change the permanency plan if a change in
(continued...)
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later than 11 months after a child found to be in need of assistance has been
placed in foster care, see also Md. Code (1989, 1991 Repl. Vol., 1997 Cum.
Supp.) 8 5-501 (m) of theFamily Law Article, to hold a permanency planning
hearing to determine the permanency plan for that child. 8§ 3-826.1 (a) (1)
[now 8§3-823(b)(1)]. At that hearing, for each child in placement and in
determining the plan, the court is required to make certain decisions and
findings, 8 3-826.1(c), [now 83-823(e)] specifically, whether the child should
be: returned to the parent or guardian, 8 3-826.1 (c) (1) (i) [now 83-
823(e)(1)(i)]; placed with relatives to whom adoption or guardianship is
granted, 8 3-826.1 (c) (1) (ii) [now 8 3-823(e)(1)(ii); placed for adoption, §
3-826.1 (c) (1) (iii) [now §2-823(e)(1)(iii)]; emancipated, 8 3-826.1 (c) (1)
(iv) [now deleted]; or because of the child's special needs or circumstances,

19(_..continued)
the permanency plan would be in the child's best
interest.
(3) Every reasonable effort shall be made to effectuate a
permanent placement for the child within 24 months after the
date of initial placement.
(i) Notice and opportunity to be heard. --
(1) Inthis subsection, "preadoptiveparent” means an individual
whom a child placement agency, as defined in 8 5-301 of the
Family Law Article, approves to adopt a child who has been
placed in the individual's home for adoption before the final
decree of adoption.
(2) If practicable thelocal department shall give at |east 7 days'
notice before any hearing conducted under this section to the
child's foster parent, preadoptive parent, or rdative providing
care for the child.
(3) Thefoster parent, preadoptiveparent, relative, or an attorney
for the foster parent, preadoptive parent, or relative shall be
given an opportunity to be heard at the hearing.
(4) The foster parent, preadoptive parent, relative, or attorney
may not be considered to be a party solely on the basis of the
right to notice and opportunity to be heard provided under this
subsection.
(j) Written reports. -- At a review hearing under this section, the court shall
consider any written report of a local out-of-home placement review board
required under 8 5-545 of the Family L aw Article.
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continued in placement on a permanent or long-term basis or for a gecified
period." 8 3-826.1 (c) (1) (v) and (vi) [now § 3-823(e)(1)(v) and (vi)]. There
are restrictions on the court's ability to continue a child in placement because
of the child's special needs or circumstances. 8 3-826.1 (d) [now §83-823(f)].
That section prohibits the court from using that option

"unlessit findsthat the agency to which thechild is committed

has documented a compelling reason for determining that it
would not be in the best interest of the child to:

"(1) Return home;

"(2) Bereferred for termination of parental rights; or

"(3) Be placed for adoption or guardianship with a specified and
appropriate relative or legal guardian willing to care for the child."

Section 3-826.1 (f) [now 83-823(h)] mandates periodic reviews of the
permanency plan by the court. Subsection (f) (1) (i) [now 83-823(h)(1)(i)]
provides that such reviews will be "no less frequently than every six months
until commitment is rescinded.” If, however, at the permanency planning
hearing or a subsequent review hearing, the court, inter alia, orders a child
continuedin permanent foster care, the court isno longer required to hold the
review hearings at six month intervals Subsection (f) (1) (ii) [now 83-
823(h)(1)(ii), now revised to requirereview hearingsevery 12 months.]. Asis
true of the initial permanency planning hearing, the court must make some
determinations at the hearing to review the permanency plan. 8 3-826.1 (f) (2)
[now 83-823(h)(2)]. Among other things, in addition to determining whether
the commitment remainsnecessary and gppropriate, subsection(f) (2) (i) [now
83-823(h)(2)(i)], and evaluating the progress made toward alleviating or
mitigating the causes of the commitment, subsection (f) (2) (iii) [now 83-
823(h)(2)(iii)], the court is required to "determine the extent of compliance
with the permanency plan,” subsection (f) (2) (ii) [now 83-823(h)(2)(ii), and
to change it "if a change in the permanency plan would be in the child's best
interest." Subsection (f) (2) (v) [now 83-823(h)(2)(vi)].

The permanency plan is an integral part of the statutory scheme designed to

expedite the movement of Maryland's children from foster careto apermanent
living, and hopefully, family arrangement. It provides the goal toward which
the parties and the court are committed to work. It sets the tone for the parties
and the court and, indeed, may be outcome determinative. Services to be
provided by thelocal social service department and commitments that must be
made by the parentsand children are determined by the permanency plan. And,
because it may not be changed without the court first determining that itisin
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the child's bed interes to do so, the permanency plan must be in the child's
best interest. These are the reasons, no doubt, that the court is charged with
determining the plan and with periodically reviewing it, evaluating all the
while the extent to which it isbeing complied with.

It istrue, of course, that a parent will have lost custody before a permanency

plan will have been developed. Nevertheless, once determined, because the

permanency plan sets out the anticipated permanent placement, to the

achievement of which the "reasonable efforts,” required by 8 3-826.1 (f) (3)

[now §3-823(h)(3)], must and will be directed, it can not be totally divorced

from the issue and, in point of fact and in areal sense, actually isapart of it.

Moreover and in fact, when the plan is reunification, there necessarily is, on

the part of the court and, certanly, the parent, an expectation - more than a

hope - that the parent will regain custody. That is, after all, the point of the

plan and the reasonable efforts, including the provision of services to the

family, s0 necessary to achieving compliance.
Id., 362 Md. at 435-37, 765 A.2d at 627-28. As In re: Damon M. observes, the purpose of
a permanency plan is to set the direction in which the parent, agencies, and the court will
work in terms of reaching a satisfactory conclusion to the situation. Once set initially, the
goal of the permanency plan isre-visted periodically at hearings to determine progress and
whether, due to historical and contemporary circumstances, that goal should be changed. It
IS not the purpose of the initial permanency plan hearing, however, to resolve all issues
involvedin that final resolution. If that were the case, there would be no need for review of
how, on aregular basis, the planis progressing or not. Also asin re: Damon M. indicates,
the initial permanency plan hearing is to be held and conducted expeditiously. Protracted

proceedings in establishing the initial plan defeat the purpose of the statute. The statute

presumesthat, unless there are compelling circumstances to the contrary, the plan should be
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to work toward reunification, asitis presumed that it isin the best interest of a child to be
returned to his or her natural parent.
D.
THE STANDARD OF REVIEW

InIn re: Damon M. we held that, despite their interlocutory nature, orders of court
regarding permanency plans are immediately appealable. /d. 362 Md. at 438, 765 A.2d at
628-29. The appellate standard of review asto the overall determination of thehearing court
isone of “abuse of discretion.” Because children and fundamental rights are at stake, and
the fact that speed and stability are desirable where permanency plans are concerned, it is
useful to discuss at some length what precisely “abuse of discretion” means in the context
of review of a permanency plan order. In In re Adoption/Guardianship No. 3598, 347 Md.
295, 701 A.2d 110 (1997), we described “abuse of discretion” as follows:

Judicial discretion was defined in Saltzgaver v. Saltzgaver, 182 Md. 624, 635,

35A.2d 810, 815 (1944) (quoting Bowers' Judicial Discretion of Trial Courts

at P 10) as"that power of decision exercised to the necessary end of awarding

justice and based upon reason and law, but for which decision there is no

special governing statute or rule." It has also been defined as a "reasoned

decision based on the weighing of various alternatives." There is an abuse of

discretion "where no reasonable person would take the view adopted by the

[trial] court,” or when the court acts "without reference to any guiding rules or

principles." An abuse of discretion may also be found w here the ruling under

consideration is "clearly against the logic and effect of facts and inferences

before the court,” or when the ruling is "volatile of fact and logic."

Questions within the discretion of the trial court are "much better decided by

the trial judges than by appellate courts, and the decisions of such judges

should only be disturbed where it is apparent that some serious error or abuse
of discretion or autocratic action has occurred.” In sum, to be reversed “the
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decision under consideration has to be well removed from any center mark
imagined by the reviewing court and beyond the fringe of what that court
deems minimally acceptable.”

347 Md. at 312-13, 701 A.2d at 118-19 (some internal citations omitted).

For casesinvolving the custody of childrengenerally, our precedents establish athree
part review of the decisionsof the lower courts, addressing the findingsof fact, conclusons
at law, and the determination of the court as a whole. We set forth the rule for review of
custody casesin Davis v. Davis, 280 Md. 119, 372 A.2d 231 (1977), where we explained:

Maryland Rule 886 (applicableto this Court) and, inidentical language,
Rule 1086 (applicable to the Court of Special Appeals) provide the standard
of review of actions tried without a jury. ™ In such actions, the appellate
courts of this State "review the case upon both the law and the evidence, but
the judgment of the lower court will not be set aside on the evidence unless
clearly erroneous and due regard will be given to the opportunity of the lower
court to judgethe credibility of the witnesses.”" Rule 886 & 1086. The "clearly
erroneous” concept is no newcomer to Maryland procedure: The predecessor
of Rule 886 (adopted effective January 1,1957 as Rule 886 a), General Rules
of Practice and Procedure, Part Three, 111, Rule 9 c (effective September 1,
1944), contained the same scope of review embodied in the present rule;
moreover, prior to thestandard'scodification asarule, it wasthe time-honored
practice on appeals to this Court in equity actions to give great weight to the
chancellor's findings of fact. And we have heretofore noted that theserulesin
essence merely conformed the scope of review in nonjury actions at law to the
scope of review we had always applied in equity appeals. Nothing in Rule 886
indicatesthat it doesnot apply to all cases tried without a jury, and we have
explicitly held that the rule applies when we review nonjury criminal causes
(under Rule 772), nonjury defective delinquency cases, child support awards,
and child custody cases. Hild v. Hild, 221 Md. 349, 359, 157 A. 2d 442, 448
(1960). Since Hild we have consistently appliedthe" clearly erroneous” portion
of Rule 886 (or that sandard without citationto therule) in our review of child

' The clearly erroneous standard of Rules 886 and 1086 are now combined in Rule
8-131(c).
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custody awards. Moreover, even prior to our explicit recognition in Hild of the
applicability of Rule 886, our predecessors in essence utilized the clearly
erroneous standard when reviewing factual determinations on appeal s of child
custody actions. Since Rules 886 and 1086 are identical, what we say with
respect to one is equally applicable to the other.

Having determined that Rule 886 is controlling in child custody cases,
we now consider the extent to which the "clearly erroneous” portion of it
applies in such appeals. The words of the rule itself make plain that an
appellate court cannot set aside factual findings unless they are clearly
erroneous, and this is so even when the chancellor has not seen or heard the
witnesses. On the other hand, itisequally obviousthat the"clearly erroneous”
portion of Rule 886 does not apply to atrial court's determinations of legal
questions or conclusions of law based upon findings of fact.

Although these two propositions are clear, there is some confusion in
our cases with respect to the standard of review applicable to the chancellor's
ultimate conclusion as to which party should be awarded custody.
Notwithstanding some language in our opinionsthat this conclusion cannot be
set aside unless clearly erroneous, we believe that, because such a conclusion
technically is not a matter of fact, the clearly erroneous standard has no
applicability. However, we al so repudiate the suggestion contaned in some of
our predecessors' opinions, and relied upon by the Court of Special Appeals
inSullivan v. Auslaender, 12 Md. App.1, 3-5, 276 A. 2d 698, 700-01 (1971),
and its progeny, that appellate courts must exercise their "own sound
judgment” in determining whether the conclusion of the chancellor was the
best one. Quite to the contrary, it is within the sound discretion of the
chancellor to awvard custody according to the exigencies of each case, and as
our decisions indicate, a reviewing court may interfere with such a
determination only on a clear showing of abuse of that discretion. Such broad
discretion is vested in the chancel lor because only he sees the witnesses and
the parties, hears the testimony, and has the opportunity to speak with the
child; heisin afar better position than is an appellate court, which has only a
cold record before it, to weigh the evidence and determine what disposition
will best promote the welfare of the minor.

In sum, we point out three distinct aspects of review in child
custody disputes. When the appellate court scrutinizes factual findings,
the clearly erroneous standard of Rules886 and 1086 applies. [Secondly,]
[i]f it appears that the chancellor erred as to matters of law, further
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proceedings in the trial court will ordinarily be required unless the error

is determined to be harmless. Finally, when the appellate court views the

ultimate conclusion of the chancellor founded upon sound legal principles

and based upon factual findings that are not clearly erroneous, the

chancellor's decision should be disturbed only if there has been a clear

abuse of discretion.
280 Md. at 122-26, 372 A.2d at 232-34 (some internal citations omitted; emphasis added).
See also Robinson v. Robinson, 328 Md. 507, 513, 615 A.2d 1190, 1193 (1992); McCready
v. McCready, 323 Md. 476, 484, 593 A.2d 1128, 1131 (1991); Lipiano v. Lipiano, 89 Md.
App. 571,576, 598 A.2d 854, 857 (1991), cert. denied, 325 Md. 620, 602 A.2d 710 (1992).

In CINA cases where there has been found a past instance of abuse or neglect, the
Legislature dictates that specific supporting factsbe determined by the hearing court. Md.
Code (1974, 2002 Repl. Vol.), Cts.& Jud. Proc. Article, § 3-801 defines a“child in need of
assistance(CINA) as*achild who requirescourt intervention because: (1) the child has been
abused, has been neglected, has adevelopmental disability, or hasamental disorder; and (2)
the child’s parents, guardian, or custodian are unable or unwilling to give proper care and
attentionto the child and the child’ sneeds.” Asnoted supra, Md. Code (1974, 2002 Repl.
Vol.), Cts. & Jud. Proc. Article, 8 3-823(f) requires that the trial court not order long term
foster care unless thecourt finds “that the person or agency to which the child is committed
has documented acompelling reason for determining that it would not bein the best interes
of the child to: (1) return home; (2) be referred for termination of parental rights; or (3) be

placed for adoption or guardianship with a specified and appropriate relative or legal

guardian willing to take care for the child” (emphasis added). As we have pointed out,
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supra, 83-823(f) setsforth astatutory hierarchy of placement optionsin descending order of
priority. First and foremost, the court must consider returning the child to the child’ s parent
or parents. In re Adoption/Guardianship Nos. J9610436 and J9711031, 368 Md at 677-78,
796 A.2d at 784-85; In re: Adoption/Guardianship No. 10941, 335 Md. at 105-106, 642
A.2d at 204-205.

Where the child has been declared a “ child in need of assistance” because of abuse
or neglect, thetrial court isfurther constrained by the requirements of §9-101."* Thissection
directs the court to deny custody to the parent unless the court makes a gpecific finding that
there is no likelihood of further abuse or neglect.’* Md. Code (1974, 1999 Repl. Vol.),
Family Law Art., 8 9-101(b); see also In re Mark M., 365 Md. at 706, 782 A.2d at 343. The
burden is on the parent previously having been found to have abused or neglected his or her
child to adduce evidence and persuade the court to make the requisite finding under § 9-
101(b). See In Re: Adoption No. 12612, 353 Md. 209, 232-39, 725 A.2d 1037, 1048-52
(1999). The language of 89-101(b) notwithstanding, it does not require that the hearing
judge be a prophet or soothsayer and somehow “know” that there will never be a future

incident of abuse or neglect. Such afinding would require unobtainable proof on the part of

'2 For the full text of §9-101, seesupra n. 8.

13 “The Legislature and the Supreme Court have both expressed their view that
children should not be uprooted from their family but for the most urgent reasons. We add
to that admonition the further suggestion that the reasons should be clearly explicated by the
trial judge who assumes that awesome responsibility and that his findings of fact should
expressly support hisconclusions.” In reJertude O., 56 Md. App. 83, 99, 466 A.2d 885, 894
(1983).
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the parent, and omniscience on the part of the judge. Such a construction would render the
statute nonsense.”* Aswe pointed outin In re: Adoption No. 12612, 353 Md. 209, 238, 725
A.2d 1037, 1051(1999):
Section 9-101 focuses the court’s attention and gives clear direction in the
exerciseof itsdiscretion. It doesnot set an insurmountable burden; even upon
substantial evidence of past abuse or neglect, it does not require afinding that
future abuse or neglect isimpossible or will, in fact never occur, but only that
there is no likelihood — no probability — of its recurrence. Webster defines
likelihoodasprobability, something thatislikely to happen. (emphasesadded).

“The fear of harm to the child or to society must be a real one predicated upon hard
evidence, it may not be simply gut reaction or even a decision to err-if-at-all on the sde of
caution.” In re Jertrude O., 56 Md. App. at 100, 466 A.2d at 894.

A.
Aswe noted supra, the fird step in our review of the case sub judice isto scrutinize
the factual findings of the juvenile court under the clearly erroneous standard. W e reiterate
that one of the findings required here is a finding by a preponderance of the evidence that

there is no likelihood abuse or neglect is likely to reoccur.™ The juvenile judge’s findings,

presented from the bench in support of her 28 March 2001 order, were as follows:

“ThisCourt statedinD & Y, Inc. v. Winston, 320 Md. 534,538, 578 A.2d 1177, 1179
(1990), that “ construction of astatute whichisunreasonable,illogical, unjust, or inconsistent
with common sense should beavoided.” (Citationsomitted.) See also Blandon v. State, 304
Md. 316, 319, 498 A.2d 1195, 1196 (1985) (“[R]ulesof statutory construction require usto
avoid construing a statute in away which would lead to absurd results.”); Erwin and Shafer,
Inc. v. Pabst Brewing Co., 304 Md. 302, 311, 498 A.2d 1188, 1192 (1985) (“A court must
shun a construction of a statute which will lead to absurd consequences.”)

YSee Shurupoff, 372 Md. at 657, n.3, 814 A.2d at 554, n.3.
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Atlonglast, theevidenceisall over, and|’m goingto do
what | promised Yve | would do. And it’s not an easy thing to
do. It hasn’t been easy. This case has not been easy from the
very beginning, because of the parties involved in it. And I
don’t mean the attorneys and the foster parents and the social
workers. | don’t mean that at all. | mean, because of Yve and
her mom.

| think that | remarked the last time, and | will reiterate
again that | think that I’ve had this case ailmost 100 percent of
thetime the hearings have comein. | believethat | even had the
emergency, | had the adjudication, | had the disposition, uh —
I’m the judge who returned Yve to her mom, uh — and
obviously hindsight’s 20/20, but that was a major disaster.

I’ve been the judge that’s seen Yve and watched her
progress since she came back from North Carolina. I’ve seen
Yve on many occasions. She’scomein to seeme. We usually
don’t have her sitting here. Sometimes we do, for the court
hearings, if they weren’'t too controversial, we had her here.
She’s drawn me many pictures. She’s written me many
letters. We’ve had many conversations at foster care
picnics. She’s one of the first children that always comes up
to me and says hi, Judge [ |, how are you, and tells me
what’s going on with her, and introduces me to all her
friends. She’s a lovely, delightful little girl.

But, during all theyearsthat I’'veknownYve, | know that
she’s not what she appears on the surface. She also has many,
many problems. Her mom is a wonderful person, and for the
most times thatshe’s been in the courtroom, she’s been very,
very appropriate, very polite, respectful, uh, trying to
answer questions that were given to her, trying to give
information and has never, ever shown anything but
complete love and concern for Yve.

And | think that [Counsel for Yve S.] isright, that Yve
has always wanted to be with her mom. There’'s no question
about it, and her mom has always wanted Yve with her. The
problem has been that for agood portion of thiscase, Mom’ snot
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been capable of taking care of Yve. And for also a good
portion of the case, even if Mom were capable, at certain
times, Yve’s had some real severe problems. | remember
when she first went to live with [Yve S.’s first foster family].
She had some real acting-out problems. As a matter of fact,
before she even came into care, the school were so concerned,
her problems were such, she was acting out in school. They
were very, very concerned about her, with what was going on,
which is, | think what eventually brought the D epartment into
the case, was the school’ s concern, because they saw her on an
everyday basis, and her inability to conform her behavior, uh --
brought her to the attention of, uh, the authorities.

There’'s no doubt in my mind that Ms. S. absolutely
adores Yve, and there’s no doubt in my mind that Yve adores
her mom. But, | cannot at this time return Yve to her mom.
Although she’ sdoing much better than at any timethat I’'ve ever
seen her, just a few things stand out that are indicative of
decisions that she made that put Yve at risk.

One of the reasons that she lost her job, and who
knows what the real reason is,but we’ve had a lot of people
testify about it. Ms. S. testified about it, Ms. Rose [the social
services case worker] testified about it, the minister testified
about it, uh - - is that week she chose to go to Suburban
Hospital rather, with a friend that was having a problem, rather
than go to work. Now, | certainly admire her for doing that.

She is a good friend and wants to help the person, but that
was one of the straws that broke the camel’s back, about
why she lost her job.

On Sunday, | think that it's wonderful that she works
with women at the homeless center, because she herself was
therefor awhile. She understands how important that itisto be
involved there. But, she doesn’t need to bring that woman
around Yve. Yve’s a child who needs constant care,
attention, structure, as well as love.

Uh--1"mvery awareof Y ve’s conditionwhen she came

back from North Carolinaand all of the things that happened to
her in North Carolina. Uh - - that situation was very detrimental
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to her. She ended up being placed, by her mom, left in the care
of some people w ho were pretty bad people. Hopefully nothing
happened to her. We don’'t know for sure whether it did or it
didn’t, but she ended up having to go into foster care there, and
then coming back here.

As recently within the last two weeks, she says she
wanted to Kill herself. That’s definitely a child with special
needs. Most ten-year-olds do not go around saying they want to
Kill themselves. She says that she wants to be with her mom,
because her mom needs her. She wants to make her mom
happy. That’s a very big burden for a ten-year-old girl. It's
really hard for her to take care of herself, much less feel the
responsibility of having to take care of her mom.

I don’t know, there’s no way to ever know whether
Ms. S. will be able to take care of Yve. | hope so, but it is
certainly not now. And Yve asked me to make a decision, and
I”’m not going to have that decision be that we’ [l work towards
getting her home with her mom, because | don’'t seetherealistic
expectation of that. | honestly don't.

Taking care of her on weekends, and I’m so glad that
the visits have been successful, is one thing, but trying to
manage a child like Yve, with all of the, the special attention
that she needs, and all the coordination thatis involved with

getting her to the therapist that she needs, working with the
school system. Mom’s tried, she really has tried, and I give
her all kinds of credit for that. I think that she’s done a
wonderful job with that. But no one today says that she’s
able to do it, and I don’t know when she’ll ever be able to do
it.

The job situation is certainly part of it, but that’s not the
whole thing. It'sajudgment consideration. | understand what
Ms. Rose talked about her concern about the escalation in
behavior, and | also understand that Dr. Harold [Y vonne S's
psychiatrist] sees that not as a problem. He taked about the
lack of communication. | was struck not by thesame thingsthat
Ms. Rose was struck by, with Ms. S.”s tesimony, but her - -
inability sometimesto listen to what the question is, and answer
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it. She often answ ers questions that are asked. And Dr. Harold
alluded that with - - Ms. Rose testified that she tried to say to
Ms. S., | can't read his writing, | don’t understand what he
means, you’ve got to tell me what the explanation was, and it
becamea big problem.

Somehow or another, that lack of communication, and |
don’t really know why, but it happensa lot. And today, when
Ms. S. was testifying,she often answered questions that were
not the questions that were asked. The information was
certainly beneficial and appropriate, but it was not the
question that was asked.

My pointin bringing that up is that Yve is a child who
requires constant, vigilant attention, and she needs clear
guidelines, structure. She needs to know, she has to act
within something that she can anticipate. And the progress
that she’s made in the [current foster parent’s] home, from
the testimony has been, because ofthe structure that they’ve
been able to provide for her.

I have extreme concerns about the mom ever being
able to provide the structure that Yve needs. So, | know that
it's taken me along time to get here, but it’s taken us a long
time, and we’ve heard alot of evidence. And, | don’t think that
any of it wasn’t beneficial. | was very interested to hear from,
us - - Ms. S.’s minister, and I’'m so happy for her that she has
him in her life, and that she hasthe extended church. | think that
information was very, very beneficial,and I’ m glad for her that
she hasthat. And it’sareal network that can help her.

I think that it’s wonderful that she has Dr. Harold.
Clearly, they have an excellent relationship, and she’s made
so much progress from where she’s ever since the 50 - - how
many months, four, six, since we’ve been involved in this
case, uh, she’s made wonderful progress, and she’s doing
really, really well. But I just cannot make the decision that
she’s going to be able to take care of Yve.

So, | am going to adopt the permanency plan of long-

term foster care. I feel thatit’s appropriate that she remain,
where she has been, for over thirty-some months, where she
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has done very well. She’s blossomed there. On the other

hand, | think thatit’s very appropriate that she continue to have

visitation with her mom, and asfrequent - - certainly aminimum

of once aweek, and aslong as both of them are able to maintain

safety.

Again, my priority is Yve. She is number one. It’s my
understanding from listening to Ms. Rose testify that she's

hoping to get back to weekend vidts, very, very soon, and |

would certainly hope that’s what happens. But, | am going to

put the visitation minimum of once aweek, under the direction

of the Department, because clearly, in this case, things change.

Things change with Y ve, and things change with her mom.
(emphasesadded). Itisapparentto usfromthese*”findings” that the best interest of thechild
standard was misapplied in thiscase. Asdetailedsupra, the proper issue before the hearing
judge was whether there was sufficient evidence that furt her abuse or neglect wasunlikely.*®
Except to the extent that the parent’ s ability, or lack thereof, to deal with the needsof achild
riseto the level of neglect, findings that the child has “somereal severe problems” or “has
special needs” or “requires constant, vigilant attention,” or has mentioned suicide,!’” are not
relevant to thisdeterminati on. Similarly, as wehave pointed out repeatedly, thefact that the
child may be“doing very well,” or may have made progress in the environment of foster

care, or even “blossomed there,” or may feel that she needs to take on the burden of caring

for the parent, are also largely not telling on the main issue. “The fact that [a parent] has a

'® We note that the form ordersemployed in this case, such asthe 28 March 2001 and
the 20 December 2001 orders, left one line blank for the reasons justifying removal. Inboth
instances, typed on the line provided was “welfare and/or safety of the respondent.”

" This Court is unable to find any mention in the record of Yve S. discussing suicide
prior to the hearing judge’s 28 March 2001 ruling. A remote mention of such a
conversation, however, does occur after theinitial ruling. We are puzzled, therefore, asto
how such afinding could be made when it was.
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mental or emotional problem and is less than a perfect parent or that the children may be
happier with their foster parents is not a legitimate reason to remove them from a natural
parent competent to care for them in favor of a stranger.” In re: Barry E., 107 Md. App. at
220, 667 A.2d at 938.

Reading theremaining “findings” in alight most charitable to the hearing judge, we
note that she seemed to be concerned about the mother’ s ability to exercise sound judgment,
doubt about which the trial judge felt somehow placed Yve S. at risk. The hearing judge
neither states how these concernsroseto thelevel of, or somehow indicateafuturelikelihood
of, abuse or neglect, nor isit particularly clear how any of the judge’sconcerns, individually
or collectively, actually put Yve S. at any perceivablerisk. Moreto the point, however, the
“findings’ themselves are not supported by the relevant record evidence.

Thefirst of these findings isthe assumption by the trial judge that one of the reasons
Yvonne S. lost her job was because she chose to visit asick friend in the hospital instead of
going to work on time. Yvonne S did tedify that she went to the hospital one day as the
result of afriend passing away, and that as a result she was slightly over two hours late for
work that day. The undisputed testimony, however, was that she nonetheless worked over
eight hoursthat day. There isno testimony in the record by anyone that her being late for
work that day was the reason for the loss of the particular job. To the contrary, the
uncontraverted testimony from Yvonne S. and from her psychiatrist, Dr. Harold, was that

the reason she lost her job was because of the scheduling demands made upon Ms. S. by the
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caseworker, Ms. Rose, and by the numerous court hearingsinthis case. Regarding Ms. S.’s
employment discharge, Ms. Rose testified on cross-examination:
Petitioner’s Counsel: How many phone contacts did she have
with the employer prior to hisinforming her that she was going
to be fired?
Respondent’s Counsel: And | would object as to relevancy.
COURT: I'll allow it.
A: Since Ms. S. first began working there?
Q: Yes
A: Thiswill just be off the top of my head, because | - - would
have to go back through my notes. | would say probably about

SIX.

Q: And, uh, most of those occurred prior to her being fired,
didn’t they?

A: All but one occurred prior to her being fired.
Q: But within the month prior to her being fired?
A: No.

Q: Was there one prior to the one where he told you she was
fired?

A:One- -
Q: Tell —

A: All of them but one were prior to the - - her being fired.
Which one are you - -
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Q: Okay. In the month before she was fired, how many times
did you talk to her employer?

A:Uh--1don'trecall talking to him at all that previous month.

Q: Do you remember talking to Ms. S about having avisit with
Yve that would go over into a Monday?

A: Yes, thank you for refreshing my memory. There was one.
Q: And what did you say to the employer?

A:l,uh--weweretrying to offer Ms. S. extended visits. She
had mentioned at her school meeting that she didn’t have as
much information astherest of us, ‘cause shefelt that shedidn’t
have that much time with her daughter.” And | was trying to
come up with some plan where we could extend that. So |
offered her avisit beginning from Friday evening until she could
keep her through Monday morning.

Q: And she told you that she couldn’t do that, because she had
to be at work early on Monday morning?

A She had to be at work at nine 0’ clock Monday morning, yes.
Q: And in order to do that, she would have to drive Y ve to
Silver Spring in themorning, and they would have to get up too
early in the morning. Itwouldn’t be good for Yve.

A: That was her statement.

Q: And she also told you that this was jeopardizing her job, if
she continued to make requests of her employer?

A: 1 don’t remember her saying thatit was jeopardizing her job.
My memory is that she said that her employer did not want her
to do this, because she might come in late.

Q: Wasiit after that, that you talked to the employer?
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A:Yes
Q: And what didyou say to him?
A: | asked him if this was a concern that he had?

Q: And that was before the conversation that you had with him,
where he told you that she was fired?

A:Yes
There is nothing in Ms. Rose’ s testimony that supports the “finding” of the trial judge that
poor judgment was the reason for Yvonne S.’ sdischarge, and certainly nothing connecting
the discharge to avisit to afriend in the hospital.

Similarly, thereisno such connectionin any of thetesimony by otherswho addressed

the issue of Yvonne S.’s employment. Yvonne S. testified as follows:

Q: Did Christopher Trump (Phonetic) - -

A:Uh-

Q: Tell you that you were discharged?

A: Uh - - well, | had, after that, | had a meeting with two staff

people. One was human resources, two were human resources,

one was Chris Trump, and he said to me, you’ ve been canceled,

which | don't really know what canceled means. And then |

spoke to the director, who — I mean, he's the director of the

activitiesdepartment, who I’ ve had excellent performancewith,

who had writtenseveral | ettersof recommendation and excellent

job performance, which is under, the Court does have. The

situation is this. Your Honor, uh, he is, unfortunately, the

Department of Health and Human Services has placed a lot of

uh - - pressure on my schedule, uh, and he has been so
accommodating with my scheduling and you know, court dates,
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letters that he’ swritten in my, on behdf of my support, which |
appreciate immensely.

And, uh - - because of that, he’ svery, very concerned that
uh, because of that, I’'m not going to be there for the residents...

* * * * *

Q: Did Chris Trump tell you yesterday, that you were being
discharged from the job because you were being tardy so often
and absent so often?

A: What he said was, | said that | was rarely ever late, that |
would comein early much of the time to compensate for any of
the work that | missed, up - - uh, for, for court hearings or what
have you. And that is absolutely true. Rarely have | ever been
late. |1 would, I would go early, and not get paid for it, and that
comment was made by the Human Resources, well, you’ re not
allowed to do that. And | said, well | , I just, you know, wanted
to compensate for the time, you know, tha | have missed
concerning court orders.

Chris Trump and | discussed at length about uh, the
Department and - - making demands on my time, and he
accommodated one hundred percent, and he just, | made a
comment about the possible appeal, if | didn’t get this situation
with Yve back. And said, ohno, you mean - - | said it might not
be now, or three months from now. He said, oh no, you mean
I’m going to have to look forward to going through this again
with you through the court system and with the Department of
Health and Human Services? And then right after that, the word
canceling you came out.

Dr. Harold, Yvonne S.’ s psychiatrist, also testified asto how the demands made by
the Department were creating stress regarding Yvonne S.’s employment:

Q: And have you noted that she’s under some stress no, or not
under stress now?

A:Uh, thecurrentstressisaround, you know, thiscourt hearing,
regarding custody. And so uh - - that obviously has been of
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some stress to her. Uh, there has been some stress recently
around just the requirements that she’s had to keep, uh,
regarding caring for her daughter, and uh, complying with the
County and Court stipulations for uh — you know, regarding
custody.

Q: Could you explain to [the Judge] in alittle detail what some
of the stresses are you are dealing with, that she’s had to face,
and what - - what she’s expressed to you, and how you’ve
helped her deal with that?

A: A lot of it has been around, around scheduling, uh, as has
been brought out. Uh, there has been some impact on her job,
because of , uh, scheduled activities regarding, uh — school, or
meeting with Ms. Rose, or uh - - uh, scheduled things with her
daughter and her therapist, and, her daughter’s doctor.
Schedules, in terms of family vidgts uh, with the Scheibels, and
that weekend exchange. So, the impact on her work schedule,
and that, tha has been stressful. (E- 265-66)
The only other individual who testified on this score was Yvonne S.’s pastor,

Reverend Robinson. He testified as follows:
Q: Reverend, do you have any connection with this
administrator at her prior employment? Is sheinvolved in your
church, or were you just working with her, for - -
A: She's a parishioner of our church.
Q: She’s a parishioner? And what is her name?
A: Leah Bowden.
Q: How do you spell that last name?

A: B-o-w-d-e-n.

Q: Andisit your understanding that Ms. S. has lost her job at
the Potomac Nursing Home and is looking for a new job?
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A: 1 don’'t know if | have the liberty to - -

Petitioner’s Counsel: Objection, Your Honor, | —

A: really answer that.

COURT: Well, I'll allow him, her to inquire on the basis of his
conversation with this lady, because he testified to that, as to
being sure that she would be able to get herajob. So, I'll allow
him to answ er that.

A Okay, uh, to my understanding that shelost the job, def initely
from that departmentthat she wasin. That the administrator has
indicated uh, there may be a possibility in another department.
I know that she’s also their link to several other homes in the
area, with uh, some kind of working agreement, partnership, |
don’t know exactly, but uh —

Q: Andisit your understanding that she lost thejob because she
was unreliable and undependable - -

Petitioner' s Counsel: Objection.
Q: in coming to work?
Petitioner' s Counsel: Objection.
COURT: Overruled

A: Uh--no, | wasnot told that. I’m not fully acquainted with
exact- — all the reasons why she lost the job.

Based upon this record, the pertinent finding of the trial judge is clearly erroneous.
There is simply no competent evidence in the record to support the “finding” that choosing
tovisit afriend in the hospital was given meaningful weightin the prior employer’ s decision

tolet go YvonneS. Assuch, it cannot support a“finding” as an exampleof poor decision-
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making “that put Yveat risk.” Onthecontrary, therecord indicates,if anything, that theloss
of her former position was a consequence of dealing with the hearing court's and the
Department’ s requirements and proceedings.

Similarly, weareat alossto understand how Y vonne S.’ sreligious conviction and her
volunteering to work at a homeless shelter were transformed into a detriment to Ms. S.’s
ability to give appropriate attention to her child (at the time of the 28 March 2001 hearing an
eleven year old girl) or how it placed her child at risk. Giving ahomeless woman aride to
churchisnot evidence of adeficiency in judgment, and certainly is not evidence of potential
future abuse or neglect on the part of the mother.

Thethird “finding” of the hearing judge explicated how she viewed, in essence, Ms.
S.’s testimonial demeanor. Apparently the trial court shared the view reflected in the
testimony of the social worker, Ms. Rose, that because M s. S. gave more information than
was requested in response to questions posed to her when testifying indicated that Ms. S.
potentially was relapsing into a manic phase of her mental illness. We shall address Ms.
Rose’stestimony infra. The only other testimony asto M s. S.” stestimonial demeanor came
from the only participant qualified and in a position to draw a medical conclusion from such
observation, Ms. S!' s treating psychiatris, Dr. Harold. At the 28 March 2001 hearing, Dr.
Harold testified as followsregarding M s. S.’ s earlier testimony:

Q: And, uh, were you able to observe her testimony?

A:Yes.
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Q: And, uh, what did you observe about her demeanor and her,
uh, uh - - her language, during that testimony, specifically?

A: Really nothing out of theordinary, fromwhat | observed with
her, having met with her over our time of, uh - - my treating her.

Q: And that would be over two years?

A:Yes.

Q: And, uh - - the social worker expressed concern, specifically
about her jumping from subject to subject. What did you

observe about that?

A: | haven’'t seen that in my meetings with her, nor during that
hearing.

Q: What did you observe about her, uh — her answers to
guestions during that hearing.

A: They were directed. | guess the problem came when Ms. S.
made her statements involving religion and her views of how
that would figure into the court outcome.!®!

8 1n her 15 February 2001 testimony, which apparently everyoneinvolved assumed
would be Ms. S.’s last opportunity to address the court, she stated that:

| want Y ve back, Judge [ ], and she wantsto be withme. | love
my daughter, and | really, really believe that | can provide a
loving, nurturing, safe home. And yes, | have used poor
judgement in the past, and | did disappoint you, in North
Carolina, but I do have better support systems now. | just wish
| could restore your faith in me. I'm trying so hard, Judge [ |,
and I’'m honestly going to say this, that | believe, and I’ve told
theattorneythisover and over again, that you’ ve been appointed
by God to mak e the right decision, and the word says that | need
to pray for you, and | dways do, and Y ve has complete faith in
you,andsodol. Andit’snot our will be done, but God and the
(continued...)
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Q: What was your tak e on that?

A: Uh--itwasn’t anything, | think excessive, in terms of, uh- -
concern about hyperreligiosity, as related to say, a manic
episode. | didn’t see that evident there.

Q: What, what’ syour, uh, thought on the fact that sheraised, uh,
religion at all?

A: It, it - - you know, once again, it really wasn't excessive to
the degree that it would, you know, warrant concern about this
being indicative of a manic episode. And actually, in fact, uh,
having taught Sunday school myself for about six years, uh, - -
I’ve seen very similar kind of statements, uh - - or not so much
statements, but level of expression of faith. Itwasn’t anything
unusual, | thought.

Also, in termsof working with people who have bipolar
illness, who do become excessive with their religious thoughts
and statements, it wasn’t anything near that, that degree.

Q: What are the - - what kinds of behaviors would give you
concern?

A: If the majority of her statements, say during the entire
hearing and also during meetings with myself, uh - - if those
were present, that to me would indicate some excessive
religious thoughts.

'8(_..continued)
Lord’s and the Judge. And that’'s the way that it is, because |
can’'t see into her future, as the author and finisher of her faith
of her life. And he’s deemed you to make the right decision,
and | believe in you. I'm just aking for you to believe in me,
and give me a chance to be her mother again.

These statements, under the circumstances, were neither excessive nor inappropriate.
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Q: And, uh - - what about her demeanor during the hearing? Did
you have any concern about that?

A: Uh--youknow, it, thishasbeenalong hearing. | mean,we
have been at this since December, looking for adecison. And
you know, to me, it seemslike everybody’ skind of dealing with
the dress of when adecision would be made. And, you know,
at the time, that waslooking to be, the time something would be
decided, you know, was like, this is her, her last ditch effort in
asense. Thisis her putting in her plea, her emotions, her, you
know, her view of how she would like thisto come out.

Q: Was there anything at dl during that testimony that raised
any concern on you part?

A: No
Q: What about expressing sadness and crying?

A: Uh - - in light of what's just at stake here, it seemed
appropriate.

Q: What would you see in someone that was going into a manic
episode that would be different from that?

A: It's much more, much more excessive. It's much more
frequent, uh, it’s much more elevated, in terms of the degree of
the expression, and it’s also, you know, coupled with other
behaviors indicative of a manic-type episode.

W e agree with Petitioner that she is not a professional witness and, as such, fairly can be
expected not to give precise, clipped answers to questions, especially given the stakes
involved. We also agree with Petitioner that “ equating her demeanor on the witness stand
to a lack of structure indicative of an inability to attend to a child who ‘needs vigilant

attention’ isastrained inferential leap at best...,” in light of the testimony of the psychiatrist,

49



and particularly where the hearing judge herself quixotically statesin her findings that the
additional information supplied by Yvonne S. was both “beneficial and appropriate.” This
ishardly compelling evidence of alikelihood of future abuse or neglect. The hearingjudge’s
finding is clearly erroneous.

Finally, thetrial court found that Ms. S. was unable to care forachild with theneeds
of Yve S. because “no one today says that she’s able to do it....” That finding also it is
unsupported on thisrecord. Dr. Harold testified on direct examination as follows:

Q: Do you, based on your work with Ms. S. for the last two
years, is it your professional opinion that she can provide a
stable, congstent and supportive family environment for Yve?

A: | would say that her case record or track record with us, and
If she continued to do this well, she’s able to do that.

Q: Is there any contraindication to having custody of your
children where you have bipolar illness?

A: It depends on one's stability. Certainly, if someone is
actively uh, in amanic episode, or depressed episode, uh, and if
that, depending on the severity of that, that certainly can affect
one’s ability torear children. With Ms. S,, uh, and honestly, we
have tried to be as objective about this as we can, we being
myself, [and my psychiatric practice colleagues] Dr. Sommers
and Ms. Kazinski, in looking at her uh, treatments, her uh,
wellness and her ability to do this. And weall conclude that uh,
with her compliance, uh - - and her lack of symptoms at this
point, she’'s able to do that. And, we certainly would not
recommend otherwise, if we thought so. And we've - - done
that with othersin the past who we thought couldn’t, you know,
met obligations.

50



More germane, however, was Dr. Harold’s testimony on the level of stress full custody
would have on Yvonne S., and the likelihood of relapse as a result of that stress:

Q: What about the effect of working with the social worker in
this case?

A: That’s been stressful, becausethere’ s been alot of demands placed
on Ms. S., in regards to, uh, what she has to provide for the social
worker, in terms of documentation, uh, visits, uh - - just compliance
with what’s ordered by the Court.

Q: What kind of demands have been made that you think are
somewhat stress-producing for her?

A: Uh, Ms. S., has talked about problems with her visits,
particularly weekend visits, that were unannounced and
unexpected, uh - - that’ s been stressful. She’s talked about just
having to basically prove herself, how she's gotten some
feedback from the social worker about uh, uh - -uh, what uh, she
considers uh, | guess her duty, or her objective, uh, in working
with Ms. S - -

Q: Whose duty?

A: Ms.S.

Q: The social worker, or Ms. S.?

A: Uh, Ms. - - the social worker’s

Q: What uh - - what about the reporting requirements? What
does the social worker ask Ms. S. to do that is somewhat
stressful? Wasthere something specifically that she’ sasked her

to do after every visit?

A She’'stalked about how she hasto write areport, chronicling
what happens with each visit, what took place.
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Q: What about meetings with therapists and other people? Are
there report requirements for that as well?

A: Uh- -1 believe so. I’'m not totally sure.

Respondent’s Counsel: | would object, Your Honor, as to
relevancy. This witness is testifying about what may be uh,
appropriate for achild welfare agency to do. | don’t know how
it's relevant.

Petitioner’s Counsel: Well, I’m asking him about stressors on
Ms. S., and whether it s really worthwhile for this to continue.

COURT: Well. I don’'t think that that’s what this case is about,
stressorson M s. S. I**! Why don’t we go onto another question.

Petitioner’s Counsel: Well, | think that it is. | think that the
Department is saying that she’ s going to be more stressed if she
getsthechildin her custody, and I’ m saying that she will beless
stressed.

COURT: Well, I don’t think that you’'ve said that. Why don’t
you ask that question then.

Q: Would she be more stressed or less stressed, if she’s placed,
uh, if the child is placed in her custody? Would that be more
stressful or less stressful for Ms. S.?

A At this point, | would have to say uh, less stressful, and like
| said before, | think that the best way to uh, to uh, determine
that would be to increase the visitation time and see how well
she handles that.

Q: Why would it be less stressful ?

9 In fact, stressors on Ms. S. are relevant to the stability of her illness and the
likelihood of arelapse, whichinturnisdirectlyrelated to the issue of the likelihood of future
neglect.

52



A: Uh, thisiswhat she wants. It’swhat she feels able to do, uh
- - she would have proven she’'s a capable parent. Uh, the
situation of custody and her uh, parenting competencywill have
been resolved.

Q: When you say that she wouldn’t have to report to anyone,
you're talking about the written reports that she has to write at
the end of every visit?

A:Yes.

Q: Have you met with the social worker and talked to her about
the stresses, the requirements that she makes of Mrs. S.?

A: I’'ve met with the social worker once. The subject of these

things came up, athough I did not talk with her directly about
that.

Q: Did you have an opportunity to observe her demeanor, and
uh - - and manner with Ms. S.?

A:Yes.

Q: And what conclusions did you cometo, if any, about how she
treats her?

A: Uh-

Respondent’s Counsel: Again, Your Honor, | would object. 1
mean, he’s indicated that he’s had one meeting with the social
worker. | just don’t think that this witness is, is an expert, |
mean, in that, | man - -

COURT: I'll let him testify.

Respondent’s Counsel: He was called as an expert, as a
psychiatrist for the, for the mother.

COURT: | don’t considerthisto beanexpert opinion. I'll allow
him to answer it, if he has an opinion. He might not have one.

53



A: Uh - - | think tha Ms. Rose uh, is certainly acting as an
advocate for Yve. | think where we, uh, disagreed was what
Ms. S. had to do in order to prove her competency, in being
Yve' sfull-timeparent. | think that Ms. Rose isconcerned about
Ms. S., uh, having some relapsesas far as her illness goes, and
how that would affect Yve. And uh, my response to her was
that certainly | can’t give you a guarantee. | think Ms. Rose is
looking for a time factor, of how long Ms. S. could remain
stable, and | said, you know, myself or nobody can do that.
However, uh, theindicaorsthat we haveat thistime are that for
two years, she’s been stable. And for situations like that, with
thisillness, that’ sagood prognogic indicator of her likely to do
well. I’'m not sureit that was satisfactory for her, uh - - probably
the fact that we're still here means that it wasn’t.*°

2 We have some concern, from this record, whether the Department’ s requirements
of Petitioner were part of the problem, rather than the solution. Because we are not finding
facts, it is not necessary to detail every instance where evidence of this conduct is brought
to light, but the following excerpt from Dr. Harold' s testimony, at a hearing subsequent to
areduction in visitation ordered by Ms. Rose, isrevealing.

Q: Have you talked to Ms. Rose aout her concerns about Ms.
S.?

A: Yes.
Q: What have you told her?

A: That | hear her, in terms of her being concerned about Ms.
S.’s, uh- - lack of cooperation with her, her irritable mood
around her. | said | haven’t seen it with my meeting with her.
From my interpretation of what’sgoing on, it’ stheir relationship
that has been a problem. From my talk with Ms. S., with Ms.
Rose, and looking at just the conditions around this whole
hearing, this whole situation, Ms. S. as been aware for several
months the County’s opinion that she should not have full
custody of her daughter. That, on top of successive, uh - - cut
backs on visitation, problems that she' s had with trying to meet
(continued...)
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20(...continued)
some of the demands that the County’s put onMs. S., what I’'m
seeing, that has been Ms. S’ ssources of antagonism.

She has to work with somebody on a weekly basis who
really doesn’t feel that she can do that job. And Ms. Rose has
not hidden that fact from me, that that’ s how the County sees it,
that she’s not able to become a full-time mom. And they’ve
acknowledged that, that’s their opinion. Uh, and I've tried to
report that to Ms.S., that this is what you’ re dealing with.

In spite of that, you've gill got to work with the lady.
Y ou still have to work with the County. Y ou still haveto prove
that you can do it.

I’ve tried to express to Ms. Rose, Ms. S.’s side of the
argument in terms of, her I’'m askedto do dl the things in terms
of compliance, getajob, find housing, beresponsible, make my
Visits, etcetera, etcetera, and in spite of each of those conditions
being met, | still get pendized.

We also are mindful of the imbalance of resources sometimesinherent in such cases. Asthe
Court of Special Appeals pointed out inIn re Jertrude O.:

The State’ sability to assemble its case almost inevitably dwarfs

the parent’ sability to mount adefense. No predetermined limits

restrictthe sums an agency may spend in prosecuting agiven ...

proceeding. The State’s attorney usually will be expert on the

issuescontested and the procedures employed atthe fact finding

hearing, and enjoys full access to all public recordsconcerning

the family. The State may call on experts in family relations,

psychology, and medicine to bolster its case. Furthermore, the

primary witnesses at the hearing will be the agency’s own

professional caseworkers whom the State has empow ered both

to investigate the family situation and to testify against the

parents. Indeed, becausethe childisalready in agency custody,

the State even hasthe power to shape the historical eventsthat

form the basis f or termination.
56 Md. App. at 95, 466 A.2d at 891-92, quoting Santosky v. Kramer, 455 U.S. 745, 762-63,
102 S.Ct. 1388, 1399, 71 L.Ed.2d 599 (1982). Perhaps examples of how historical events
can be shaped by socid services exist in the case sub judice involving the drcumstances

(continued...)

55



Dr. Harold reiterated on cross-examination his earlier tegimony that Ms. S. was capabl e of
being a full-time mother:

Q: You indicated in response to a question, and I’ m quoting, |

think that I’ m quoting you directly thatif the mother remains on

the medication and remains in treatment, there’ sa good chance

of being an adequate parent. Isthat an adequate parent to any

child, or to Yve?

A: Any child.
The finding that reunification would be improper because there was no tesimony that the
mother was capable of being a parent is clearly erroneous.

B.
Petitioner contends that the substance of M s. Rose’ s testimony, and specifically her

opiniontestimony derived from and relying on her observations of Ms. S.’s demeanor while

testifying, were not proper subjects of opinion testimony by her. Petitioner claims that such

20(....continued)
surrounding Ms. S.’s employment and visitation conflicts. Another might bethe following
exchange between Petitioner’ s counsel and the social worker, Ms. Rose, which occurred at
the 29 April 2002 hearing reviewing the permanency plan:

Q: Andfor thelast year, [M s. S.] has completely complied with
your service agreement with her, hasn’t she?

A: No, because she disagrees with the plan.

Q: Other than disagreeing with the plan, she is completely
cooperative in doing what she needs to do?

A:Yes.
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testimony invaded the province of the fact-finder and was therefore tantamount to one
witnesstestifying asto the veracity of another witness' s testimony. Petitioner further asserts
that Ms. Rose was not qualified to offer any such opinions and that her observations*“were
speculative, led to no ‘reasonably accurate conclusions, and thus they had no ‘ probative
force.”” Weagreein part, but only asto Ms. Rose’ s effort to offer a psychiatric diagnosis or
prognosis. It wasentirely proper, however, for Ms. Rose to testify asto factual observations
within her personal knowledge and to offer relevant opinions within the sphere of her
admitted expertise discussed infra.
We begin our analysis with a cautionary reminder of how trial courtsshould weigh
the testimony of the typical kinds of experts appearing in cases of this type.
Evidence offered by social workers, psychologists and
psychiatrists may be necessary in custody cases. The equity
court, however, is entitled to weigh that evidence along with
contradictory testimony and itsown observations. Relianceupon
"the auxiliary services of psychiatrigs, psychologists, and
trained social workers . . . should not be too obsequious or
routine or the ex pertstoo casual." Such reliance could lead the
courts, in acts of misapplied psychology, to separate unjustly
family members.
Sanders, 38 Md. App. at 423, 381 A.2d at 1164-65 (internal citations omitted). In the case
sub judice, Ms. Rose, the social worker assigned to this case by the Department, was
qualified and testified, in relevant part, as follows:
Respondent’s Counsel: Y our Honor, at this point, | would offer

Ms. Rose asan expert in child welfare and in the uh, uh, I would
say assessment and evaluation of children and their families
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Petitioner’ s Counsel: | would object, Y our Honor. | don’t think
that we've established, certainly we haven't established
assessment and evaluation of children and their families We
don’t have anything that would approach that. Expertin child
welfare, I’m not sure what that means, Y our Honor. It seems
very broad, so | would object to that aswell.

COURT: [Counsel for Yve S.]?

Counsel for Yve S.: | would agree that we haven’t established
that she’s an expert in evaluation of anybody. But | certainly
would, would go with the expertin child welfare

COURT: Childwelfareiscertainly avery broad field. Y ouwant
to limit that somewhat as to - -

Respondent’s Counsel: | guess, let me try thisagain. I'll offer
her as an expert social worker, in uh, child welfare and working
with abused and neglected childrenin foster care uh - - settings.

COURT: [Petitioner’s Counsel]?

Petitioner’s Counsel: I'll agree that she's an expert in social
work, in alimited area.

COURT: Well, | think that | probably know Ms. Rose, through
all of her career, and in her different roles, and | certainly will
recognize her as an expert in dealing with foster children and
foster homes and their needs, the needsof the children.

Respondent’s Counsel: Thank you

COURT: So I'll recognize her as that.

Respondent’s Counsel: Ms. Rose, in your work as a social
worker, and specialized, do you have to assess the, the risk of
childrenin both their foster homes and in uh, visiting Stuation

with their parents?

A:Yes.

58



Q: And, can you tell the Court what was it about [Ms. S.’ 5]
testimony yesterday that caused you to have concerns about
continuing these expanded, overnight visits?

A: It was the change that | had observed in uh, her demeanor,
and in her uh, ability to -

Petitioner s Counsel: Objection.
COURT: Overruled.
A: Ability to answer the questions that were put to her.

Q: And what was it about the mother’s demeanor that you saw
yesterday that was different than what you had seen more
recently?

A: She appeared to me to be a little more agitated - -
Q: You’'ve got to keep your voice up so that | can hear you.

A Okay, sheappearedto bealittle more agitated, uh, than | had
seen her in previous weeks, although | have sensed some of
this, over the past few weeks. But it was more pronounced
yesterday. | was concerned that she would answer the question
and get of f target frequently. The other concern | had was that
uh, she did bring some of her religious beliefs into her
testimony, which was concerning.

Q: And why was that concerning?

A: When | first met Ms. S. in ‘ninety-eight, uh, she presented,
uh, talking very quickly, uh, not being able to stay onthe subject
matter, and also speaking frequently on religiousissues. | was
concerned at that time, and, but not knowing her, did not know
what, whether this was her, uh, - - demeanor for the most part.
But, as| worked over the next, through December and January,
| got increasingly concerned because of her telephone calls and
her tel ephone messages that she would leave for meto the point
that | had to inquire, to contact her therapist in North Carolina
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and report my concerns that | felt that uh, she was becoming
more agitated and was hoping that they would be able to see her,
address the issues that | felt that | was hearing over the phone.

Q: Just so | can clarify that, that was back in ‘ninety-eight?

A: That was the end of ‘ninety-eight and January of ‘ ninety-
nine, and unfortunately, Ms. S., had to be hospitalized in
February of ‘ninety-nine

Q: And how do you compare M s. S.’ stestimony yesterday with
what you were seeing in ‘ninety-eight?

A: Much milder form, not nearly as uh - - progressive as | saw
it, at that point, but different than what | saw a month ago.

Q: In terms of the subject matter that the mother testified to
yesterday, in terms of what she did with Yve on, on the last
weekend that she had her, did you have any concerns about that
testimony?

A: 1, She had sent me anote that said that they attended church
and went on atour, uh, at the Bethesda Naval Hospital, | believe
it was. And, which you know, sounded reasonable on the paper.
But, in her testimony, she indicated that she had gone to
Bethesda Naval Hospital, prior to going to church. Shelivesin
Gaithersburg, of course the hospital’s in Bethesda, and the
churchisin Rockville, and she was, she said that church began
at ten o’clock. |- - am concerned, because it seemed like that
might be something that would bea little out of the ordinary to
do, to make that choice to go tour, or walk around the grounds
of Bethesda Naval Hospital prior to church. It seemed different
from what, the w ay that she presented doing thingsin the past.?*

L Ms. S. testified that they visited the hospital because her father had studied there as
a medic and she wanted Yve S. to see something relevant to her heritage. Why this visit
seemed relevant to the social worker, or indicative of anything of concern to her, isabit of
amystery to us.
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Q: And when you say different, how does that different impact
on her - - mental status?

A: 1 don’'t know how it impacts on her mental status. | just - -
Petitioner’s Counsel: Objection - -

A: It's aconcern.

Petitioner's Counsel: Move to strike.

COURT: The answer was, it'saconcern. I'll allow that.

Q: When you saw, firg saw the mother in nineteen ninety-eight,
was she in a manic phase?

A: 1 did not know that she was in a manic phase, because | just
met her. | did not know how she appeared. | was concerned,
because she, as | mentioned, she appeared to be very agitated,
she spoke very rapidly, she changed subjects frequently. And
she had alot of uh - - religioustalk. | am not in a position to
diagnose whether she was in amanic phase or not, but that was
the way that she appeared to me.

Q: Andyour understanding wasthat shewashospitalized shortly
after that?

A: Within two months of my first meeting of her.
In Beahm v. Shortall, 279 M d. 321, 368 A.2d 1005 (1977), we pointed out that:

the determination of whether awitnessis qualified as an expert
witness is generally within the discretion of the trial court, and
will not be overturned unless the discretion has been manifestly
abused to the prejudice of the complaining party. In Stickell v.
City of Baltimore, 252 Md. 464, 471, 250 A. 2d 541 (1969), we
observed: "It iswell established that a person must demonstrate
aminimal amount of competence or 'expertise’ on thesubject on
which heisallegedly an expert in order to be qualified to testify
as an expert witness."
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279 Md. at 338-39, 368 A.2d at 1015 (some internal citations omitted). As this language
suggests, the meref act that awitness has been accepted to testify asan expertinagiven field
isnot alicense to testify at will. Such awitness only will be allowed to testify as an expert
in areas where he or she hasbeen qualified and accepted. Where awitnesswho is qualified
as an expert in one areastrays beyond the bounds of those qualificationsinto areas reserved
for other types of expertise, issuesmay arise asto the proper admissibility of that testimony.
Asthe Court of Special Appeals noted in Globe Security Systems Co. v. Sterling, 79 Md.
App. 303, 556 A.2d 731 (1989):

The Court ruled [in Simmons v. State, 313 M d. 33, 41-42, 542

A.2d 1258, 1262-63(1988)] that an expert may be permitted to

address an ultimate issue upon which the jury must reach a

conclusion. See also Md.Cts. & Jud.Proc.Code Ann. 88 9-120

(1984) (apsychologist licensed in Maryland and qualified as an

expert may testify on ultimate issues). The expert's opinion,

however, is admissible only if it is based upon a legally

sufficient factual foundation. "The facts upon which an expert

bases his opinion must permit reasonably accurate conclusions

as distinguished from mere conjecture or guess.”
79 Md. App. at 307-08, 556 A.2d at 733-34 (some internal citations omitted). See also
Bohnert v. State, 312 Md. 266, 274-76, 539 A .2d. 657, 661-62 (1988).

The penultimate question in this case was whether the mother’s mental illness had

stabilized to the point where she could tak e care of her daughter properly. No court or expert

isin possession of amagical crygal ball capable of answering with certainty this question,

as the psychiatrist, Dr. Harold, pointed out, supra. The standard, raher, is whether it is not
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likely that neglect will be repeated, which in this case ultimately becomes a question of
whether the mother was stable and seemed likely to remain so.

Prior to 1978, only a licensed psychiatrist was permitted to make a diagnosis as to
whether an individual was suffering from, or suffering arelapse of, amental illness because
the making of such a diagnosis constituted the practice of medicine. State v. Williams, 278
Md. 180, 184, 187, 361 A.2d 122, 125-26 (1976); State v. Tull, 240 Md. 49, 55-57,212 A.2d
729, 732-33 (1965); Spann v. Bees, 23 Md. App. 313, 320-22, 327 A.2d 801, 805-806 (1974)
Saulv. State, 6 Md. App. 540, 549-50, 252 A.2d 282, 286-87 (1969). Md. Code (1974, 2000
Repl. Vol.), Health Occupations Art., § 14-301 states: “ Except asotherwise provided in this
titleor §13-516 of the Education Article, anindividual shall belicensed by the B oard before
the individual may practice medicine in this State.” Md. Code (1974, 2000 Repl. Vol.),
Health Occupations Art., 8 14-101(k)(1), in relevant part, defines the practice of medicine
as engaging, “with or without compensation, in medical: (i) Diagnosis.” Md. Code (1974,
2000 Repl. Vol.), Health Occupations Art., 8 14-101(k)(2) states, in relevant part, that the
“*practiceof medicine’ includes doing, undertaking, professing to do, and attempting any of
thefollowing: (i) Diagnosing, healing, treating, preventing, prescribingform or removing any
physical, mental, or emotional ailment or supposed ailment of an individual.” W.ith the

passage of Chapter 481 of the Acts of 1978, now codified at Md. Code (1974, 2002 Repl.
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Vol.), Cts. & Jud. Proc. Art., § 9-120, psychol ogists were allowed give amental diagnosis.?
State v. Bricker, 321 Md. 86, 95-98, 581 A.2d 9, 13-15 (1990); State v. Conn, 286 Md. 406,
413-15,408 A.2d 700, 703-704 (1979). Subsequently,in In Re: Adoption/Guardians hip No.
CCJ14746, 360 Md. 634, 759 A.2d 755 (2000), we held that the Legislature, in Md. Code
(1974) Health Occupations Art., 8 19-101(m)(4)(ii) specifically allowed licensed clinical
social workersto make amental diagnosis, and theref ore, they could testify to the same. 321
Md. at 641-47, 759 A.2d at 759-62. There have been no additional changes, and the rule
remains the same at present. A witness may not testify to the ef fect of making a diagnosis
concerning mental illness unless he or sheis aphysician qualified to make such a diagnosis
or prognosis, or unless they are otherwise authorized by statute to make such diagnosis.
The Department’ s apparent theory in the case sub judice was that Ms. S., awoman
diagnosed with a bi-polar disorder, was not a fit parent because, during a critical court
appearance, where the future of her family was at sake, she evidenced nervousness and
agitation, which, according to the social worker, Ms. Rose, wasindicative of arelapseinto

another manic episode, notwithstanding the testimony of Yvonne S.’s treating psychiatrist

#Md. Code (1974, 2002 Repl. Vol. ), Cts. & Jud. Proc. Art., § 9-120 states:
Notwithstanding any other provision of law, a psychologist
licensed under the “ Maryland Psychologists Act” and qualified
as an expert witness may testify on ultimate issues, including
insanity, competency to stand trial, and matters within the scope
of that psychologist’s special knowledge, in any case in any
court or in any administrative hearing.
As to the Maryland Psychologist’s Act, see Md. Code (1974, 2000 Repl. Vol.), Health
Occupations Art., 88 18-101 to 18-502.
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to the contrary. Ms. Rose, however, went one step too far, a step well beyond the scope of
her expertise. Apparently trying to have it both ways she stated: “I am not in a position to
diagnose whether she was in amanic phase or not, but that was the way that she appeared to
me.” Ms. Rose also testified that “[U]nfortunately, Ms. S.”s history is such that it’s very
guestionable as to whether or not she’s going to be able to maintain her stability” and also
that “Ms. S. has done an amazing job in the last two years of being able to stabilize herself.
But, it, it ssuchthat I, it appearsto metha it takes alot of her energy to keep herself gable.
To add to the pressure of caring for avery special needs child such as Yve, the placement’s
[with the mother] not going to last.” These statements are not only speculative, but amount
to alay diagnos s or prognosisregarding acomplex medical issue. Ms. Roseis not qualified
to do that, as she was not qualified as a psychiatrist, psychologist, or licensed clinical social
worker. The testimony was improper and should have been stricken. The trial judge erred
in overruling Petitioner’s objections to this testimony.

Nevertheless, thisdoesnot constitute aper se ground f or reversal. Theburdenisupon
Petitioner to show that the erroneously admitted testimony was material and prejudicial. In
Beahm, we pointed out that:

In the interes of the orderly administration of justice, and to
avoid useless expense to the state andto litigantsinits courts, it
has long been settled policy of this court not to reverse for
harmlesserror.” Thispolicy wasiterated in Balto. Transit Co. v.
Castranda, 194 Md. 421, 439, 71 A. 2d 442 (1950) and
reiterated in Adams v. Benson, 208 Md. 261, 269, 117 A. 2d 881

(1955). Asacorollary of that policy, it isfirmly established that
the complaining party has the burden of showing prejudice as

65



well aserror. If prejudiceisshown, this Court will reverse. We
summed up the policy with respect to the erroneous admission
of hearsay evidencein Kapiloff'v. Locke, 276 Md. 466, 472, 348
A. 2d 697 (1975):

"Itis, of course,truethat the erroneous admission
of evidence will not justify reversal unless the
complaining party can show tha the admission
was prejudicial to him. . . . However, it is also
clear that this Court will not hesitate to reverse
where hearsay evidence is erroneously admitted

and prejudice is shown. . . . The burden of
proving prejudice in a civil case is on the
complaining party . . .." (citations omitted).

Precise standardsfor the degree of prejudice requiredfor
reversal, have not been, and perhaps cannot be, established. In
Rippon v. Mercantile-Safe Dep., supra, 213 Md. at 222, we
noted that the complaining party made no effort to show
"unfairnessor harm." In Hance v. State Roads Comm., 221 Md.
164, 176, 156 A. 2d 644 (1959) we observed: "Courts are
reluctant to set aside verdicts for erors in the admission or
exclusionof evidence unlessthey cause substantial injustice,” so
"substantial prejudice” must be shown. In Rotwein v. Bogart,
227 Md. 434, 437, 177 A. 2d 258 (196 2) we declared that "this
Court will not reverse for an error below unless the error ‘was
both manifestly wrong and substantially injurious™, quoting 2
Poe on Pleading and Practice (Tiffany'sed.) 88 287, p. 249. In
State Roads Comm. v. Kuenne, supra, 240 Md. at 235, we spoke
in terms of the error having "aprejudicial effect onthe outcome
of the case." In I. W. Berman Prop. v. Porter Bros., 276 Md. 1,
11-12, 344 A. 2d 65 (1975), we repeated the "both manif estly
wrong and substantially injurious” language of Rotwein v.
Bogart, supra, and added: "An error which does not affect the
outcome of the caseis'harmless error'." In Dorsey v. State, 276
Md. 638, 659, 350 A. 2d 665 (1976), we enunciated the rule of
harmless error applicable to criminal trials. We traced the
history of the effect of an erroneous admission or rejection of
evidence. Id., at 646-647. We concluded:
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"In modern times, appellate review in all
jurisdictions is subject to tenets that a judgment
may be affirmed, under certain circumstances,
despite errors committed in the conduct of the
trial. Such rules in their application represent
appellate judgmentsthat aretrial isnot justified if
the error has not affected the rights of the parties.
These rubrics, of constitutional, statutory or
judicial origin, employ a variety of standards for
determining whether a particular error is
‘harmless,” but all require 'the resolution of
whether the error significantly affected the
interests of the complaining party'." Id., at 647
citing C. McCormick, Evidence, 88 183 at 429-
430.

The short of it is that what constitutes prejudice warranting
reversal in the erroneous admission or rejection of evidence is
to be determined on the circumstances of each case.

279 Md at 330-32, 368 A.2d at 1011-12 (some internal citations omitted). In Maryland
Deposit Insurance Fund Corp. v. Billman, 321 Md. 3,580 A.2d 1044 (1990), werefined the
standard for when reversal was warranted, holding that :

In determining whether improperly admitted evidence, or

extraneousmatter considered by ajury, prejudicially affected the

outcome of a civil case, the appellate court balances "'the

probability of prejudicefrom the face of the extraneous matter

in relation to the circumstances of the particular case ... ." Itis

not the possibility, but the probability, of prejudice whichisthe

object of the appellate inquiry.
321 Md at 17, 580 A.2d at 1051 (internal citations omitted).

We are unableto conclude here that theimproperly admitted evidence was harmless.

The only competent medical testimony properly admitted into the record regarding Ms. S.’s
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present mental state and future prognosis was that of Dr. Harold, her treating psychiatrist.
The juvenile judge apparently discounted his testimony and appeared to draw conclusions
identical to those improperly admitted asapart of M s. Rose’ stestimony. Reversal would be
warranted on this ground alone.

C.

Aswe stated, supra, we conclude that the hearing court misapplied the best interest
of the child standard in this case. As we pointed out, the standard does not mean that the
child should be placed in the best possible environment. The statutory mandate requiresthat
reunification of the child with the parent be the goal of the permanency plan if there is
competent and credible evidence that future abuse or neglect isnot likely. “Thefear of harm
to the child or to society must be areal one predicated upon hard evidence; it may not be
simply agut reaction or even adecisionto err-if-at-all on the sideof caution.” In re Jertrude
0., 56 Md. App. at 100, 46 A.2d at 894. A fair reading of the findings and ruling of the
hearing court indicate that thefocus of the court was on what would be the best environment
for Yve S., not whether future neglect or abuse was not likely if returned to her mother’s
custody. Thetrial judge commented on the allegedly superior stability and structure of the
foster home, and whether Yvonne S. would be ableto providethelevel of structurethe court
felt Yve S. needed. Reinforcing this notion, the court ruled that Yve S. should remain in
long-term foster care, stating “ I feel that it’ s appropriate that she remain, where shehasbeen,

for over thirty-some months, where she has done very well. She's blossomed there.”
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Because the hearing judge focused on where Yve S. would be better off, as opposed to the
competent evidence of future abuse or neglect, insufficient consideration was given to
whether the goal of the permanency plan should be reunification rather than long-term or
permanent foster care.

D.

Regarding the juvenile judge’ s ultimate conclusion, we particularly find telling the
statement by the trial judge that “1’m the judge who returned Y ve to her mom [in 1998], uh -
and obviously hindsight’s 20/20, but that was amajor disaster.” A natural reluctanceto risk
the possibility of arepeat “disager” is a pervasive theme throughout the record of this case,
reflectingaphilosophy “to err-if-at-all onthe side of caution” on the part of theDepartment,
asrepresented by Ms. Rose, and thejuvenilejudge. Theoverridingthemewas “What if Ms.
S. suffers arelgose of her illness?’ The legitimate question, however, should have been:
What isthelikelihood of arelapse by Y vonne S. sufficiently severethat Yve S. likely would
suffer abuse or neglect? Theonly properly admissible testimony onthisissue came fromthe
treating psychiatrist, who stated that as M s. S. had been stable for over two years and her
prognosis was good.

The future is never certain for every child and for every family in these cases. The
presence of a mental illness is not in and of itself a compelling reason for not pursuing
reunification of a family unit, any more than would be the discovery that a parent had a

terminal illness or was on the brink of financial ruin. An illustration of this concept,
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presented by Petitioner’s counsel at oral argument, observed that the State would not be
allowed to take a child away from a diabetic, who has managed successfully his or her
ailment through self-administered insulin, on the mere fear that he or she might stop taking
the insulin and fall into a diabetic coma at any time.

The evidence before the hearing judge regarding a reunification goal for the
permanency plan was substantial. Ms. S. had remained stable and on her medicationsfor
over the last two years prior to the court’s 28 March 2001 hearing and order. Her treating
psychiatrist testified that her prognosis was good, and that she was capable of taking care of
“any child.” She had secured housing and thefinancid meansto support herself and YveS.
She completed successfully all of the requirements demanded by the Department. The
juvenile judge noted that all of the allowed visitations had gone well, and that Ms. S. was“a
wonderful person, and for the most times that she’ s been in the courtroom, she'sbeenvery,
very appropriate, very polite, respectful,uh, trying to answer questionsthat weregivento her,
tryingto giveinformation and hasnever, ever shown anything but completelove and concern
for Yve.” While Yvonne S. bore the burden of demonstrating no likelihood of future abuse
or neglect, there is nothing in the record to suggest alikelihood of future abuse or neglect,
nor isthere any such finding by the trial judge.

As was noted supra, on 20 December 2001, the hearing judge affirmed her
permanency plan order at the conclusion of what appearsto be areview hearing. Thehearing

judge did so despite testimony that the manic episode forecast eight months earlier by Ms.
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Rose had failed to materialize, that Yvonne S. was gainfully employed and making a higher
income than she had been in February 2001, and that all of the allowed visitation between
Yvonne S. and Y ve S. had gone well.”® Thus, in addition to reversing the 28 March 2001
order, weshall reverse amilarlythe 20 December 2001 order as an abuse of discretion on the
part of the hearing judge, for the same reasons explained supra for reversing the 28 March

2001 order.

% The Department, in the person of Ms. Rose, continued to refuse to return

visitation to its prior frequency and duration. The Department’ s perspective regarding
visitationis reflected in thefollowing colloquy between M s. Rose and Petitioner’s Counsel,
which occurred during the 20 December 2001 review hearing:

Q: Andisthereapossibility that the Department might consider
going back to thefull weekend visitsthat the mother was having
with Yve last year?

A: With the plan being, the permanent plan being long-term
foster care, the Department would probably not recommend
every weekend. Y ve needs to understand that the Court’s
decision was for her to beraised by the [foster family]. At this
point it appears that it might be too confusing for her if she’'s
spending every weekend with her mother. It's something that
has to be assessed as we go along.

Q: But aside from giving Yve the wrong impression, the
Department wouldn’ t haveany concernsabout Y ve' ssafety with

her mother at this point?

A: At this point, | don't have any concerns about her safety.
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VI
Petitionerraisestheissue of whether the hearing judge’ simpartiality reasonably might

be in question, given the record of the case. Petitioner cites as her primary evidence a
statement made by the hearing judgeto Yve S. during arecorded interview with the child in
chambers. The statement of the hearing judge occurred during her 29 April 2002 interview
with Yve S. as a part of the review of the permanency plan:

THE COURT:....Butonethingl think you need to understand

is that when we had that long hearing that stretched out for a

long time, that is called a permanency planning hearing - -

Yve S.: Uh-huh

THE COURT: - - wetook alot of evidence and we heard alot

of things and | took a lot of things under consideration and |

decided after all of that, and also the whole history - -

Yve S.: Yeah

THE COURT: - - that it was better for you to stay with [the
foster parents].

Yve S.: | know.

THE COURT: And so it’s not something I am going to
change my mind about.

Yve S.: | know.

THE COURT: You know? So | want you to understand that, |
don’t want you to think every time we have areview and every
time we come to court that there is a possibility that you are

goingto live with your mom.

Yve S.: | know that.
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THE COURT: Youknow that? Good. Because | don’t want you

to get upset and think things are going to happen real fast or

anything like that because see, | got to think about you long

term, because you arehow old now?

Yve S.: Now, | am 11 turning 12 in September.

THE COURT: | can’t believe that. So | have along time until

youturn 18 and there are alot of things that can happen between

now and then. (Emphasis added).
Petitioner argues that thisexchange indicatesthat the hearing judge dready had decided the
outcome of the review hearing before receiving Petitioner’s evidence.

Weshall not decidedirectly thisissue. Becausewereversethejuvenilecourt’ sorders
for the reasons explained in this opinion, the only remaining relief Yvonne S. seeks is
prospective recusal of the hearing judge for any proceedings held on remand. Because, as
we discovered in the course of our deliberations, the hearing judge has retired and is not
eligible to sit in the Circuit Court af ter 31 December 2002, she may not sit in any hearings
held in Yve S.’s case on remand. Accordingly, we need not consider the merits of
Petitioner’s recusal argument.

VII.

The parties arein some disagreement as to the meaning and impact of thetrial court’s

ruling and order at the conclusion of the 16 July 2002 review hearing. Respondent

apparently is of the opinion that the order was merely a reaffirmation of the 28 March 2001

order, also reaffirmed by the court’s order of 20 December 2001. Petitioner argues that there
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was a substantid change worked in the permanency plan by the 16 July 2002 order, namely,
a change from “long-term” foster care to “permanent” foster care.

We understand why the parties disagree. It is not clear to us whether the juvenile
judgeintended by her 16 July 2002 order a substantive change in the goal of the permanency
plan. In her oral ruling rendered at the conclusion of the 16 July 2002 hearing, the judge, in

pertinent part, stated:

If | determine she cannot safely go home, then | must
determine from a list of plans in ranking which one is
appropriate for her. | made tha decision about ayear [and] half
ago when | had the original permanency planning hearing, and
certainly nothing has changed to indicate that | would make any
other decision than what | made then as far as what the
appropriate place for her isbecause she cannot safely go home.

So I will reaffirm the plan of permanent foster care....

(Emphasis added)®*!
After explaining her reasoning, the judge summarized her ruling by stating:
So basically, for all those reasons | am going to reaffirm
the permanency plan of long-term foster care in a specific - -
with a specific caregiver. The law requires that | set another
review in ayear, which | will do, areview of permanency plan.
(Emphasis added).
Apparently, later on 16 July 2002, the judge signed awritten “ Order For Commitment

of Juvenile” intended to memorializeher oral ruling.” In that short document was included

the following operative paragraph:

24 Asno prior permanency plan ordered by thecourt reflected “ permanent” foster care,
the partieswere left, as are we, to wonder what was being reaffirmed.

?® A notation at the bottom of this order indicates that the “next review hearing will
be April 10, 2003 at 8:30 am.”
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ORDERED, This 16™ of [July] 2002, by the Circuit
Court for Montgomery County, Maryland, Sitting as a Juvenile
Court, that the Respondent Child, Yve S. is committed to the
Montgomery County Department of Health and Human Services

for continued permanent foster care placement . . . .(Emphasis
added)

It is not entirely clear whether the statutory framework relevant to this case makes a
clear distinction of substance between permanent versus long-term foster care. Section 3-
823(e)(1) of the Courts and Judicial Proceedings Article provides, in relevant part:
Determinations to be made at hearing. - At a permanency

planning hearing, the court shall:
(1) Determine the child’s permanency plan, which may be:

* * * * *

(v) Continuation in a specified placement on a

permanent basis because of the child’s special

needs or circumstances;

(vi) Continuation in placement for a specified

period because of the child’s special needs or

circumstances;
Whether “long-term” issynonymous with “ aspecified period” asdescribed in (vi) makes (or
breaks) the question of whether it is different in substance from “ permanent” foster care
within the meaning of sub-section (v). No help isto be found on this point in the general
definitional section of the CINA statute (§ 3-801).

Further muddying the water regarding thisquestion is the fact that the judge, in her

16 July 2002 order, established for the first time a 12 month cycle of pemanency plan

reviews. Previous hearings had been held at roughly 6 month intervals. The significance,
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if any, of this distinction to this issue depends on Md. Code (1974, 2002 Repl. Vol.) Cts. &
Jud. Proc. Art., 8 3-823(h) (1), which reads, in relevant part:

(i) Except as provided in subparagraphs (ii) and (iii) of this

paragraph, the court shall conduct a hearing to review the

permanency plan at least every 6 months until commitment is

rescinded.

(ii) The court shall conduct a review hearing every 12 months

after the court determines that the child shall be continued in

out-of-home placement with a specific caregiver who agrees to

care for the child on a permanent basis
There is nothing we could find, nor was anything relevant brought to our attention by the
parties, that better illuminatesthe proposition that permanentfoster carediffers substantively
from long-term foster care.

Because we arereversing the court’ s prior orders, upon which the 16 July 2002 order
appears at least somewhat dependent, the juvenile court’s possibly intended distinction
between “permanent” and “long term,” if one exists, may be explained and clarified by itin
itsnext review proceeding, if that pointretainsanyrelevance. Accordingly, the 16 July 2002

order is reversed as well. The court may give a fresh condderation to the entire stuation,

including Yvonne S.’ scurrent mental hedth as it bears on a proper plan for Yve S.

ORDERS IN #24 AND #50 REVERSED; CASE
REMANDED TO THE CIRCUIT COURT FOR
MONTGOMERY COUNTY, SITTING AS THE
JUVENILE COURT, FOR FURTHER
PROCEEDINGS NOT INCONSISTENT WITH
THIS OPINION; MONTGOMERY COUNTY TO
PAY THE COSTS.
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